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Court of Appeals of the District of Columbia. 


No. 4368. 

Sidney A. Schwartz, Appellant, 

vs. 

The United States op America. 


a Supreme Court of the District of Columbia. 

Criminal. No. 42860. 

United States of America 
vs. 

Sidney A. Schwartz. 

United States of America, 

District of Columbia, ss: 

Be it remembered, That in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above-entitled cause, to-wit: 

1 Indictment. 

Filed in Open Court Feb. 16, 1925. Morgan II. Beach, Clerk. 

In the Supreme Court of the District of Columbia, Holding a Crimi¬ 
nal Term, January Term, A. I). 1925. 

District of Columbia, ss: 

The Grand Jurors of the United States of America, in and for 
the District of Columbia aforesaid, upon their oath, do present: 

That one Charles B. McDonald, one Theodore W. Merritt, and one 
Sidney A. Schwartz, each late of the District of Columbia aforesaid, 
on, to wit, the twenty-second day of November, in the year of our 
Lord one thousand nine hundred and twenty-four, and at the Dis¬ 
trict of Columbia aforesaid, by force and violence, and by sudden 
and stealthy seizure and snatching, and against resistance and by 
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putting in fear, feloniously did steal, take and carry away, from and 
off the person of one John W. Work, then and there being, one 
hundred and eighty dollars in lawful money of the said United States 
of America, of the value of one hundred and eighty dollars, and one 
pocket book of the value of one dollar, of the moneys and property 
of the said John W. Work; against the form of the statute in such 
case made and provided, and against the peace and government of 
the said United States. 

PEYTON GORDON, 

Attorney of the United States in 

and for th-e District of Columbia. 

2 (Endorsed:) Criminal. No. 428G0. United States vs. 

Charles B. McDonald, Theodore W. Merritt, Sidney A. 

Schwartz. Robberv. Witnesses: John Weslev Work, Jerrv Mann, 

• • */ * 

James A. Springman, M. 1\, Dennis J. Cullinane, M. P. A true bill. 
John C. Copenhaver, Foreman. 

Supreme Court of the District of Columbia. 

Thursday, April 80th, A. D. 1925. 

The Court resumes its session pursuant to adjournment, Mr. Chief 
Justice McCoy presiding. 

Comes as well the Attorney of the United States, as the defendant 
in proper person, according to his recognizance and by his attorneys 
Messrs. Seigal and Giesy; whereupon the defendant being arraigned 
upon the indictment, the reading whereof he specifically waives, 
pleads not guilty thereto, and for trial puts himself upon the country 
and the Attornev of the United States doth the like. 

t. 

3 Supreme Court of the District of Columbia. 

Monday, May 11th, A. 1). 1925. 

The Court resumes its session pursuant to adjournment, Mr. Chief 
Justice McCoy presiding. 

♦ * * ♦ ♦ ♦ * 

Come again the parties aforesaid in manner as aforesaid and the 
same jury that was respited on Friday last; whereupon the said jury 
after hearing further of the evidence, upon their oath say that the 
defendant is guilty in manner and form as charged in the indict¬ 
ment; whereupon the defendant is committed to the Washington 
Asvlum and Jail. 

Monday, June 8th, A. D. 1925. 

The Court resumes its session pursuant to adjournment, Mr. Chief 
Justice McCoy piesiding. 
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Come as well the Attorney of the United States as the defendant in 
pioper person, in custody of the Superintendent of the Washington 
Asylum and Jail, and by his attorneys Messrs. A. Siegal and S. H. 
Giesy; whereupon it is demanded of the defendant what further 
he has to sav whv the sentence of the law should not be pronounced 
against him and he says nothing except as he has already said; 
whereupon it is considered by the Court that for his said offense the 
defendant be taken by the Superintendent aforesaid, to the Asylum 
and Jail aforesaid, whence he came, thence to the Penitentiary as 
designated by the Attorney General of the United States, there to be 
imprisoned for the period of Six (6) Years to take effect from and 
including the date of the arrival of the said defendant at the 
4 said Penitentiary; and thereupon the defendant by his attor¬ 
neys notes an appeal to the Court of Appeals of the District of 
Columbia, from the judgment of the Court in this case; whereupon 
the Court fixes the amount of bond for costs at one hundred dollars or 
fifty dollars cash; whereupon the defendant is remanded to the 
Washington Asylum and Jail. 

O v 


Assignment of Errors. 

Filed .June It), 192o. 

* * * * * * * 

The defendant, Sidney A. Schwartz, hereby assigns tlie following 
errors to be reviewed on appeal by the Court of Appeals in the above 
entitled cause: 

1. That the Court erred in overruling the objection of the de¬ 
fendant which appears on page 7>7 of the record relative to the 
testimony of the witness, .Jacob Tendler, to which ruling the defend¬ 
ant duly noted his exception. 

2. Tlie Court erred in overriding the objection of the defendant 
which appears on page of) of the record relative to the testimony of 
the witness, Jacob Tendler, to which ruling the defendant duly noted 
his exception. 

3. The Court erred in its ruling which appeal's on page 76 of the 
record relative to the testimony of the witness, .Jerrv Mann, to which 
ruling the defendant duly noted his exception. 

4. The Court erred in sustaining an objection of the Government 
which appears on page 111 of the record relative to the testimony 
of the witness, Jerry Mann, to which ruling the defendant duly 

noted his exception. 

5 5. The Couit erred in sustaining an objection of the Gov¬ 

ernment which appears on page 116 of the record, relative 
to the testimony of the witness, Jerry Mann, to which ruling the 
defendant duly noted his exception. 

6. The Court erred in sustaining the objection of the Government 
which appears on page 124 of the record relative to the testimony 
of the witness, Jerry Mann, to which ruling the defendant duly noted 
his exception. 
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7. The Court erred in the ruling it made, which appears on page 
156 of the record, relative to the witness, Theodore \V. Merritt, to 
which ruling the defendant duly noted his exception. 

8. The Court erred in the ruling it made, which appears on page 
176 of the record, relative to the testimony of the witness, Merritt, 
to which ruling the defendant duly noted his exception. 

9. The Court erred in its ruling in admitting in evidence the 
pocketbook (Government's Exhibit No. 4), to which ruling the de¬ 
fendant duly noted his exception. 

10. The Court erred in the ruling it made, as appears on page 196 
of the record, relative to the testimony of the witness, John W. 
Work, to which ruling the defendant duly noted his exception. 

11. The Court erred in the ruling it made which appears on 
page 201 of the record relating to the testimony of the witness, 
Mansfield, to which ruling the defendant duly noted his exception. 

12. The Court erred in its ruling, which appeal's on page 209 of 
the record, relative to the testimony of the witness, Springman, to 

which ruling the defendant duly noted his exception. 

6 13. The Court erred in its ruling, which appeal's on pages 

211 and 212 of the record, relative to the testimonv of tlie 
witness, Springman, to which ruling the defendant duly noted his 


exception. 

14. The Court erred in its rulings which appear on pages 244 to 
248, inclusive, relative to the motions made by the defendant at the 
close of the Government's case to strike out certain testimony, to 
which rulings the defendant duly noted his exception. 

15. The Court erred in refusing to direct a verdict of not guilty, 
at the close of the Government's case, which appears, as the record 
discloses on page 248 thereof, to which refusal the defendant duly 
noted his exception. 

16. The Court erred in its ruling, which appears on page 272 of 

the record, relating to the testimony of the defendant Schwartz, to 

which ruling the defendant duly noted his exception. 

17. The Court erred in its ruling which appears on page 272 of 

the record relating to the testimony of the defendant, Schwartz, to 

which ruling the defendant duly noted his exception. 

18. The Court erred in its rulings which appear on pages 372, 
373, 374, 375 and 376 of the record, relative to the testimonv of the 
witness, Marion E. Schwartz, to which rulings the defendant duly 
noted his exception. 

19. The Court erred in its ruling, which appears on page 377 of 
the record, relative to the testimonv of the witness, Marian E. 
Schwartz, to which ruling the defendant duly noted his exception. 

20. The Court erred in its ruling which appears on pages 
7 405, 400 and 407 of the record, relative to the witness Farrell, 


to which ruling the defendant duly noted his exception. * 

21. The Court erred in its ruling which appeal's on page 420 
of the record, relative to the testimony of the witness, Merritt, to 
which ruling the defendant duly noted his exception. 

22. The Court erred in its ruling which appears on page 421 
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of the record relative to the testimony of the witness, Merritt, to 
which ruling the defendant duly noted his exception. 

23. The Court erred in its rulings which appear on pages 422, 
423, 424 and 425 of the record, relative to the testimony of the 
witness, Merritt, to which rulings the defendant duly noted his 
exception. 

24. The Court erred in admitting in evidence, over the objection 
of the defendant, Government Exhibits 5, 6, 7, 8 and 9, to which 
admission the defendant duly noted his exception, as appears on 
pages 422 to 425 of the record inclusive. 

25. The Court erred in refusing to withdraw a juror, because of 
the misconduct of the prosecuting attorney, upon the motion of 
the defendant, as appears on pages 423 and 424 of the record, to 
which refusal the defendant duly noted his exception. 

20. The Court erred in its ruling which appears on page 439 
of the record, relative to the testimony of the witness, Morris Tendler, 
to which ruling the defendant duly noted his exception. 

8 27. The Court erred in its refusal to grant the prayers of 
the defendant as submitted; that is, prayers numbered 1, 4, 

5, 7, 8, 10, 11 and 13, to which refusal the defendant duly noted 
his several exceptions. 

Washington, June 16th, 1925. 

S. HERBERT GEISY and 
ABNER SIEGAL, 

Attorneys for the Defendant. 

Memoranda. 

June 23, 1925.—Undertaking for costs on appeal $100 approved 
and filed. 

June 30, 1925.—Bill of Exceptions filed. 

July 31, 1925.—Bill of Exceptions submitted. 

Supreme Court of the District of Columbia. 

Thursday, August 27th, A. D. 1925. 

The Court resumes its session pursuant to adjournment, Mr. 
Chief Justice McCoy presiding. 

******* 

Now comes here the defendant by his attorneys, Messrs. Giesy 
and Seigal and prays the Court to sign, and make a part of the 
record his Bill of Exceptions taken during the trial of the case and 
submitted to the Court on the 31st day of July, 1925, which is ac¬ 
cordingly done nunc pro tunc and the stipulation as to the 

9 Government’s Exhibit Number One is filed. 
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Designation of Record. 

Filed June 16, 1925. 

******* 

The Clerk will include in the transcript of record the following: 

1. The Indictment. 

2. The plea of the defendant. 

3. The Verdict. 

4. Judgment. 

5. Memorandum of appeal bond. 

6. Submission of bill of exceptions. 

7. Assignment of errors. 

8. Bill of exceptions (order). 

9. Designation of Record. 

Dated June lbth, 1925. 

S. HERBERT GEISY and 
ABNER SIEGAL, 

Attorneys for the Defendant. 

10 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, 

I, Morgan II. Beach. Clerk of the Supreme Court of the District 
of Columbia, hereby certify the foregoing pages numbered from 1 
to 9. both inclusive, to be a true and correct transcript of the 
record according to directions of counsel herein filed, copy of which 
is made pail of this transcript, in cause No. 42800 Criminal, entitled 
United States of America vs. Sidney A. Schwartz, as the same re¬ 
mains upon the files and of record in said Court. 

In testimony whereof. I hereunto subscribe my name and aflix 
the seal of said Court, at the City of Washington, in said District, 
this 9th day of September. 1925. 

[Seal Supreme Court of the District of Columbia.] 

MORGAN II. BEACII. 

Clerk, 

By Cl I AS. B. COFUN, 

Asst. Clerk. 


K. M. II. 
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11 In the Supreme Court of the District of Columbia, Holding a 

Criminal Court. 

No. 42860. 


United States of America 



vs. 

Sidney A. Schwartz, Defendant. 


Please to take notice that the folowing defendant’s proposed bill of 
exceptions in this cause will be submitted to the Honorable Walter 
I. McCoy, Chief Justice of the Supreme Court of the District of 
Columbia, for settlement and signature on the 10th day of July, 
1025, at ten o'clock in the forenoon of that day, or as soon there¬ 
after as counsel can be heard, and for such other and further relief 
as to the Court may seem proper in the premises. 

Dated June 30, 1925. 


Yours, etc., 


S. HERBERT GEISY and 
ABNER SIEGAL, 
Attorneys for the Defendant. 


317 John Marshall Place N. W., Washington, D. C. 


To Honorable Peyton Gordon, United States Attorney, District 
of Columbia; Assistant United States Attorneys Eihelly, Homing, 
and O’Leary. 


12 In the Supreme Court of the District of Columbia, Holding a 

Criminal Term. 

Criminal. No. 420,860. 

United States of America 
vs. 

Sidney A. Schwartz. 

Bill of Exceptions. 

Be it remembered that heretofore, to wit: on the 30th day of 
April, the 1st day of May, the 4th day of May, the 5th day of May, 
the 8th day of May and the 11th day of May. 1925, the above enti¬ 
tled cause came on for trial before the Honorable Walter I. McCoy, 
the Chief Justice of the Supreme Court of the District of Columbia 
and a Jury. 
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Assistant United States District Attorney, J. W. Fihelly, George 
D. Homing, Jr. and Janies T. O'Leary, Esqs. appeared on behalf 
of the government, while S. Herbert Giesv, and Abner Siegal, ap¬ 
peared on behalf of the defendant. 

And then and thereupon Mr. Fihelly made an opening statement 
to the jury on behalf of the government; the opening statement for 
the defendant was reserved. 


And thereupon, to maintain the issues on its part, the government 
called Jacob Tendler, who, being first duly sworn, was examined 
and testified substantiallv as follows: 

fc>‘ 


On direct examination: 


That his place of business was at No. 91J D Street, Northwest; 
that his business is clothing and sporting goods; that he has seen 
defendant before on November 20; the following appears on 
13 page 57 of the record: 

“Q. Now, what business did you have with him on that particu¬ 
lar dav? 


Mr. Siegel: Just a minute. T object to the question upon the 
ground that it is hearsay, irrelevant, it is incompetent and it is im¬ 
material, and upon the further ground that whatever business this 
man bad with the defendant on November 20th can in no wise 
bind this defendant as to what occurred on November 21st, the next 
night, or morning of November 22nd. unless it is first shown that 
that which the defendant is supposed to have purchased from this 
man on November 20th. was actually used in the perpetration of 
this so called robbery on tlie night of the 21st. 

The Court: The objection is overruled. 

Mr. Siegel: Exception. 


That be sold a revolver to the defendant on that evening; that it 
was a Victor numbered 25K42. JS Calibre: that it was between 7 
and S o'clock in the evening when this gun was bought; that at 
that time there was someone with the defendant; that it was a white 
man; that the gun was paid for by check for $5.75; that be identi¬ 
fies a cheek; that be saw that check before on the evening that the 
defendant gave it to him; that the check was made out in the store 
of the defendant." 


The following appears on page 59 of the record: 

Mr. Fihelly: 1 ask that this be marked Exhibit 1, for the pur¬ 
pose of identification, please. 

The Court: Why not put it in evidence. 

Mr. Siegel: I object to it going in evidence. 

Tt has no proper place in this case. We are not accused 
14 of giving a check for a gun. We are accured of holding 
somebody up. 

The Court: It mav be marked in evidence. 
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Mr. Siegel: I object to it and ask for a chance. 

The Court: The witness said it passed in that transaction. 

Mr. Siegel: I except. 

That he identifies the gun as the gun he sold to the defendant. 

The following appears on page 60 of the record: 

Mr. Fihelly: The government offers this gun in evidence. 

Mr. Siegel: The same objection. 

The Court: Same ruling. 

Mr. Siegel: Exception. 

That he would recognize the man who was with the defendant on 
that night. That his father was there in the store doing business 
for the firm in addition to himself at the time the defendant entered. 

Thereupon the witness entered the Court room in the custody of 
the Marshal. 

That he saw him before in the store the evening Mr. Schwartz 
bought the revolver. 

Cross-examination: 

That his father was in the store on the night of November 20th 
with the witness; that he immediately waited on Mr. Schwartz; that 
both of them waited on him; that he can’t remember whether his 
father was nearer the door than he was; that the defendant spoke to 
his father first; that the two men stood in front of the counter, one 
alongside of the other; that Mr. Schwartz came in first; he stood at 
the counter first and then the other fellow there. That after 
Schwartz approached and spoke to his father his father; his 
15 father turned around to him and said, “Jake this man wants a 
gun” and we went behind the counter somewhere and pro¬ 
duced a gun; that he got the gun from in a case in the store; that he 
could not say whether he gave it to his father at that time before 
ho sold it to Mr. Schwartz; he waited on him. That he was not cer¬ 
tain whether he handed the gun to his father and his father in turn 
handed it to Mr. Schwartz; that he does not know whether he 
handed the gun to Mr. Schwartz or laid it on the counter. That 
he closed the deal, that is he sold the gun to Mr. Schwartz who pro¬ 
duced the check; that the check was written on the counter right in 
front of him and Mr. Schwartz was directly in front of him; that 
he was about the width of a show case, about two or three feet away 
from Schwartz at the time he was writing out the check; that he 
could see Mr. Schwartz from where he was standing; that he knows 
Schwartz had glasses on; had a brown hat on and his height was 
about 5 feet 9 or 10; that he does not remember whether he had a 
top coat on or not; that there is no question but that he could re¬ 
member the man’s face from whom he received the check; that he 
recognized the man at the station house at the time; that at the time 
he recognized the man at the station house he requested that that 
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man put his hat on and that before he put his hat on he .was unable 
to make a postive identification of Mr. Schwartz. 

Whereupon Jerry Mann was called as a witness for and on be¬ 
half of the government and, after being first duly sworn, was ex¬ 
amined and testified substantially as follows: 

«j 

That he knows the defendant in this case and has known him 
for about 6 or 8 months; that he was with him on or about 

16 November *20. 1024; that he met him at 9th street between 
I) and F> at the pool room at the time Merrett and McDonald 

were present: that he called McDonald out; that Mr. Schwartz came 
in and called after Merrett. That Mr. Schwartz called Merritt and 
he came to the door and we all went to 7th and D and we got in his 
car; that they left the pool room and went to Schwartz’s ear 7th and 
D St. McDonald and Merritt got in the car and stayed there; Mc¬ 
Donald gave Schwartz a blank check on Lincoln National Hank; we 
went over to Tenier s -tore to D street; that Mr. Tcnler is one of the 
gentlemen; that Schwartz and the witness went into the store around 
7 o’clock; that Schwartz told the older Tendler he wanted to look at 
the guns; he asked witness if he knew anything about guns; he said 
no; that McDonald ami Merritt were the two men that he was refer¬ 
ring to; that Schwartz told Tendler that he wanted to look at those 
guns he just looked at ; that Schwartz asked the witness whether 
he knew anything about guns; witness replied he didn’t. Schwartz 
looked at them and picked up a M2; the witness said I would take a 
MS if I were you: Schwartz said I believe I will. I will have to pay 
you with a check. Mr. Tendler called his father and the man came 
to the door and called the witness and Mr. Schwartz was writing the 
check; that the check was drawn on the Lincoln National Bank, a 
blank check ; that Mr. Schwartz had a package in his hand after that; 
that he did not have that package when he went into the store; that 
Schwartz said “that was the easiest Jew 1 have seen : he took the check 
and did not know me”; that they walked down to 7th and D to the 
car; that McDonald and Merritt and a young lady had gotten into the 
car while they were gone; that Schwartz handed a package to Merritt 
and said “Well. I put another paper on him”; that McDonald 

17 throwed the box out of the car and the witness heard the 
paper and something click and he looked and he had the gun ; 

he loaded it and put it in his inside coat pocket; that then they 
drove around, McDonald. Merritt. Schwartz, the witness and the 
young lady; that they drove to Anacostia and hack and around; 
that he recognized the young lady who was in the car on that 
particular night; that he saw Schwartz again at Schwartz’s house the 
next afternoon with McDonald and Merritt; that they made all ar¬ 
rangement or agreement between Schwartz, McDonald and Merritt 
and himself; that Schwartz did not state why they were to meet 
there; that again he saw Schwartz the same evening about 7 o’clock 
in the same pool room about 0 o’clock in the evening: that McDonald, 
Merritt- and the witness were in the pool room and Schwartz came 
to the pool room and called Merritt again; that Schwartz called 
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Merritt and had a conversation with him and he called McDonald 
and the witness; they went down and had a conversation on the 
side-walk; Schwartz said to get into the car and McDonald got in 
first; it was Schwartz’s car; that McDonald said drive me to 14th and 
D Sts. N. E. I want to sell a fellow two cases of whiskey; that they 
drove in the car out there and McDonald & Merritt got out and left 
and were gone five minutes and came back and said the gentleman 
was not at home. That Schwartz drove the car; that the gentleman 
was not at home; he had gone to the theatre, but he had the number 
of his car; he said to drive down there; thev drove down to Keith’s 
and McDonald and Schwartz got out and were gone about fifteen 
minutes; he came back and said. “I have located the car”. He said, 
“Drive down here” and they drove around and McDonald and 
Merritt went on the opposite side of the Avenue from the Wash¬ 
ington Hotel and when they came back be said follow that car; He 
said; “He and his wife arc in it.” Thev drove to 11th and Penna. 

Avenue and were there for a while and came back and he 
18 said; “Well, thev went to llarvev’s”. Drive me to 15th 
street. 1 will wait until he goes home”. They drove there 
and sat there and waited an hour or so. That there was a conversa¬ 
tion during that hour in which Schwartz said he was getting damn 
tired running his car around and getting no results for it. That 
Merritt said if something was not done he was going down in the 
country; they talked about a big hank messenger job; lie said if they 
pulled off a small one they would have enough for the big one; that 
McDonald, Merritt and Schwartz entered into that conversation; that 
Schwartz said he did not have enough money to finance it, so was 
expected to see the ex-Mes<cnger hov, as Schwartz was in the front 
and McDonald and Merritt and the witness in the rear seats. The 
following apepars on page 70 of the testimony: 

Q. Now, will you tell us as best you can which of the parties 
present did say anything about the Bank Messenger job? 

Mr. Segal: 1 object to it. We are not indicted for any Bank 

Messenger Job. Suppose they had a conversation before this sup¬ 
posed robbery about a hank messenger job. how is it relevant here. 

The Court: I don’t see off hand. 

Mr. Fihelly: If your Honor please, this is only a foundation. It 
is certainly pertinent if they were going to use this particular money 
for some other job; that was the conversation. 

Mr. Seigel: Money that was not yet received. Money not yet 
gotten. 

Mr. Fihelly: The Government will lay the foundation for the 
later receiving of it. 

The Court: I see. In view of what the witness says—I suppose 
the contention is if they needed money for something else; that 
may show a motive for holding up somebody and getting the money. 

Mr. Segal: We take an exception. 

Mr. Schwartz said ho was doing all he could in his power 
to finance it. Merritt said if it was not pulled off soon and 
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if he did not get some money he was going to the country. Mc¬ 
Donald said when I pull this off to night we will have enough to 
finance it with. 

That they did not state at that time where this Bank Messenger 
job was, but later in the presence of the defendant Schwartz there 
was something said relative to the bank messenger job. 

The following appears on page 7 of the record: 

Q. Where was that and when was it? 

Mr. Segcl: The same objection. 

The Court: The same ruling. 

Mr. Segal: Exception. 

That that conversation was held a day or two afterwards in Mr. 
Schwartz’s home, at which time McDonald, Merritt and the witness 
were present; that it was after the particular night that he was 
parked out northeast; that on this particular occasion when he was 
parked there, he saw a blackjack that Merritt had a blackjack play¬ 
ing with it in his right hand, hitting at his left hand with it; that 
defendant Schwartz was there at the time; that he does not know 
of anything that happened after he was parked there; that he went 
to sleep after that and McDonald woke him up by saying step on 
the gas somebody is behind us; that Merritt was in the back seat 
holding a hand full of bills and counting them; that McDonald told 
Schwartz to step on it, to which Schwartz replied “You damn fool 
I am driving as fast as 1 can; the streets are wet; that they drove to 
Schwartz's garage, divided up the money between them and 
20 burned up some checks; that Schwartz’s garage is on 12th St. 

X. E.: that Schwartz drove there with McDonald, Merritt and 
the witness: that Schwartz got out and shut the big doors and Merritt 
& McDonald got out and stood in front of the car and counted the 
money and divided it in three parts, gave Schwartz some and kept 
some and McDonald said to the witness: “You drunken little son of a 
bitch” “You were asleep and you don’t get nothing.” That they 
did not state at that time where they had gotten the money. That 
McDonald or Merritt had the cheeks; that he does not know which 
one had the cheeks, but they put them on the floor and struck a 
match to them and lit them. That the money was divided into three 
parts: that McDonald. Merritt and Schwartz got it; that he saw Mc¬ 
Donald take a revolver in the garage and put it in his pocket; that 
be had seen that revolver before when Schwartz bought it from 
Tendler; that that gun was the one referred to that was given Mc¬ 
Donald previouslv; that Schwartz’s ear is a Mercer car. wire wheels; 
that at the District jail since that time he had a conversation with 
the defendant. Schwartz, about the 4th or 5th of December, when 
Schwartz and himself were present in the cell. 

The following appears on page SI of the record: 

“Now, will you tell us what was said by either one of you on that 
occasion relative to this case?” 
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Mr. Siegel: I object as irrelevant, incompetent and immaterial. 
It has no bearing on this case. The case was over. 

The Court: He is asked what he now said—what the defendant 
said about this case. 

Mr. Siegel: After the happening of November 20th. 

Mr. Fihelly: Yes. 

21 Mr. Siegel: I object to it. 

The Court: Overruled. 

Mr. Siegal: Exception. 

That Schwartz was talking to him and told him what to tell; 
that he told Schwartz he was going to tell the truth; Schwartz wanted 
him to sign some papers that such and such things were not true: 
that he was beated up at headquarters and given whiskey to tell so 
and so; he refused to do it; that Schwartz said that “anybody that 
testifies against me I will kill him; if I don’t do it myself I will 
have it done.” 

Cross-examination: 

That he slept all through the robbery ; that he heard of the rob¬ 
bery before it happened; that he knew that the car was driven to 
5th street and was parked there for the purpose of waiting for the 
victim and we went there with McDonald and Schwartz for that 
purpose and when we reached 5th street he went to sleep and that 
he didn’t get up until after the man had been robbed and that he 
was about Oth and I street- when he woke up; that when he was 
sleeping he was on the rear side sitting up; that lie went to sleep 
while Merritt McDonald and Schwartz were in the car; that the 
men got out of the car while he was asleep; that be thinks he was 
sitting up all the time while he was sleeping, and that when the 
men returned to the car that they did not disturb his slumber; that 
he was not disturbed until the car had gone two blocks; that he was 
awakened by hearing somebody say step on the gas and get away, 
somebody is behind us; that it was McDonald who said that; he 
was sitting beside him; that on the night of November the 20th he 
was with Schwartz in Tenler’s store when Schwartz purchased the 
gun; that he heard Schwartz say I will take that one; that he was 
standing right next to Schwartz in front of the counter; that 

22 the man who sold the gun was directly opposite the counter; 
that he was standing about 2 y 2 feet from Mr. Tenler. That 

he saw Mr. Schwartz writing on the check. That he was called to 
the door in the meanwhile. That he saw Schwartz with the check 
in his hand, a blank check; that he did not know if he could recog¬ 
nize the check if he saw it; he could recognize the bank it was on. 

That before he went into the store McDonald had given Schwartz 
a blank check; that he could not recognize the paper; that govern¬ 
ment’s Exhibit 1, looks like the paper that McDonald handed to 
Schwartz before Schwartz went into the store; that after he left Ten¬ 
ler’s store Mr. Schwartz had the gun in his hand wrapped up; that 
when they got back to the car Merritt, McDonald and a young lady 
were in it. That the young lady was not in the car when he 
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left the car; that she was a stranger to him; that she was sitting in 
McDonald’s lap in the rear of the car; that Merritt was sitting beside 
them; that lie got into the front of the car beside Mr. Schwartz; that 
Schwartz gave the package to McDonald and McDonald unwrapped 
it and threw the box and the paper out in the street; it is not a 
fact that witness had the gun and that he gave it to McDonald; that 
they drove around, went out the Avenue across to Anacostia, way over 
there in the country and back; that they stopped out in the country 
on the side of the road; that away out in Anacostia was the first place 
they stopped after they left the place where the car was waiting for 
him and Schwartz to return to h it ; that they came hack to the City 
and took the young lady to the Columbia theatre; that he went up to 
10th and G street- and got out about 0 or 9:30 in the evening; that he 
went home; that he had been in the car before; that he knew 
23 whose car it was; that he could describe it; that it was a wire 
wheel Mercer, of dark brownish colorlike and attractive 
looking car; that he could not he mistaken about the car. It was 
the same car he had driven around before November 20th; It was 
Schwartz’s car and he was with us and put us in it, that after he left 
them that evening about 0.30 he did not see Schwartz any more that 
night; That he saw Schwartz again out to his house the evening after¬ 
ward around 2 o'clock ; that he staved there until time for Schwartz to 

• 

come into town and get his family ; that Merritt and McDonald was 
there at that time; that Merritt and the witness went out on the car; 
that McDonald were there when thev got there; that thev staved at 
Schwartz’s house about an hour or so; that Schwartz went in to get 
his family and brought us into town; that Schwartz brought them 


into town in the car. in the same Mercer car; that they got into town 
around 4 or 4.30; that Schwartz dropped McDonald Merritt and 


witness at 0th and K; that he saw Schwartz again that evening about 


7.30 at a poolroom on 0th St.; that McDonald and Merritt were with 
him; that Schwartz talked to all of them; that he could not recall 


the conversation; that there was nothing about a bank robbery that 
night; that McDonald said something about selling whisky in a pool- 
room; that he did not know which one of the Teniers wrapped the 
gun up for Mr. Schwartz the night before; that Mr. Tenler said he 
would speak to his father about the check; that he could not say 
whether his father got the check. That after Schwartz was talking to 
him in the poolroom the next night at 7.30 McDonald, Merritt and 
the witness left the poolroom with Schwartz; they got in Schwartz’s 
car; the same car they were in the day before; it was parked at 9th 
St.; they went out northeast — f>th and G ; that before they got out at 
5th and G he was going to sell a fellow two eases of whisky; that Mc¬ 
Donald and Merritt left the car and came back and said the 


24 man they wanted to see was not home; he had gone to the 
theater wi//h his wife; that McDonald said he wanted to sell 
the fellow 2 cases of whisky. 
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The following appears on pages 95 and 96 of the record: 

i 

“Q. I will ask you if, at the police court, this question was 
not asked, and whether you gave this answer—page 27: 

“Q. All right, go ahead. A. We drove around and drove north¬ 
east and Mr. Merritt wanted to sell a fellow two cases of whisky 
and we stopped on 5th St. northeast.” 

Did you make that answer to that question? A. McDonald. 

“Q. You did not say Merritt? A. No. 

Q. If you did say Mr. Merritt you were in error? A. It was a 
mistake, yes sir. 

That they went to 5th and G St. and parked on 5th St.; McDonald 
and Merritt left the car and were gone five or ten minutes; they came 
hack and said the man they wanted to see had gone to the theatre 
with his wife; that lie was awake when McDonald and Merritt said 
he had gone to sleep, then it was the early part of the night about 
8.30 or quarter to 9; that it was about 7.30 that Schwartz left the 
pool room that night, and they were with the witness continuously 
up mtil the time he is talking about now, about 8.30 or 9 o’clock; 
that was the first visit he made to 5th and G that night; that they 
drove around town after Merritt and McDonald and came back to 
14th and New York Ave. and parked the car on 14th St.; that Merritt 
and McDonald got out of the car and went away and was gone ten 
or fifteen minutes. In the meanwhile, Schwartz got out and took 
off some dead tagc off his car and put them in the car. He said: 
“Parked here somebody is liable to see these tags. Him and I 
walked around there some and we got in the car and sat there 
25 until Merritt and McDonald came back; that he didn’t do 
anything else; that Schwartz didn't do anything else. 

The following appears on page 98 of the record: 

Q. I ask you whether this question was asked you in the police 
court and whether you gave this answer—p. 48: 

“Q. 13th St. and New York Ave.? A. New York Ave. 

Q. What did you and Mr. Schwartz do? A. We walked down 
14th St. and met them at the Willard Hotel; Mr. Schwartz went to 
get him a cup of coffee and then we came on back and got in the car.” 

Q. Did you make that answer to that question? A. 1 don’t think 
I did. 

Q. If you made it, you were in error? A. Yes, sir. 

That after Merritt and McDonald bad got back into the car they 
said they had located the car and the witness told them to drive 
down to 15th and Penna. Ave. in front of the Washington Hotel, 
which they did; that it was around eleven o’clock, between 10:30 
and 11 o’clock; that they waited until Keiths’ show was over, parked 
on the south side of Penna. Ave. opposite the Washington Hotel; 
that the night before, he dropped a girl in front of the Coiumbia 
Theatre after he had left Tenter's; that he dropped her after he 
came back from from Anacostia; that after he was waiting in front 
of Keith’s or on Penna. Ave., Merritt and McDonald went across 
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the street on the opposite side; they came over and said “He is 
leaving; now get in that car and follow that ear” that Schwartz 
didn’t say it; that McDonald told Merritt and Schwartz to get in 
the car; that lie was leaving to follow that car, pointing to a car going 
down the Ave. That they followed the car to 11th and Penna. Ave. 
opposite Harvey's; that they stayed live minutes probably and Mc¬ 
Donald said “they have gone into Harvey’s; drive out to 5th and G. 
northeast and we will wait for him until he comes home; 

26 they drove out to 5th and (5 northeast; they waited there 
very long; they stayed in the car and waited and waited and 

it started to rain very hard and we stayed there and sat there and 
talked for an hour or more, or an hour and half; that he was awake 
during the hour and a half and was talking to them during the hour 
and a half; that he did not remember the night before, Thursday, 
November 20th; some conversation there bv Merritt and McDonald 
when Schwartz and he left to go to Tenler- that had a conversa¬ 
tion with Schwartz before he entered Tenler’s place of business walk¬ 
ing along the street, and when Schwartz said he was going to buy a 
gun; that he asked witness to wait; that before they left Merritt 
and McDonald, we did not say anything specially; that they did 
not tell him they were waiting for the girl; that early in the night 
McDonald told him lie had an engagement to meet a girl there; that 
the very first time he ever saw that gun was in Mr. Tenler’s; 
that he is sure he saw that gun in Mr. Tenler’s. 

The following appears on p. 104 of the record: 

Q. I will ask you if you made this answer to this question: 

“Q. Where did you see that the night before and where did you 
go? “A. On the 20th of Xoveml>er about 7.60 O’clock when 
♦Schwartz, McDonald and Merritt met me and got into the car and 
went to 9th and I) Streets one of them said: “I have got an engage¬ 
ment with a girl; 1 will go up here and meet her.” Schwartz said: 
“I am going to look at a gun. There has been somebody braking 
into my garage.’’ So I walked up with him and we went to some 
store, and while he was looking around I went over to the door 
and stood there looking out, and after I did I got tired and I said: 
“Let’s go.” And he was coming out then, and we walked on back to 
the car and there was a young lady in the car. We got in 

27 and he handed McDonald a package; what it was l don't 
know; I know that when we got there this girl was in that 

car, and the car started up and I heard something thrown out of the 
window, and the first time I saw the gun McDonald was putting 
bullets in it.” 

Q. Did you make that answer to that question, Mr. Mann? A. 
The first time I saw the gun in the car, yes sir. 

Q. Did you make the answer I have just read in the police court ? 
A. I was not asked at the time I saw him buy the gun in the 

store- 

Q. Did you make that answer in the words I have just read to 
you? A. "Not in the exact words, no. 
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Q. Do you say you did not make this answer? A. I did not. 

Q. If you made it was it the truth? A. You have not got it 
worded as I said it. 

Q. It is not right there? A. It is not worded right. That after 
the robbery had been accomplished the boys came hack to the car 
which was going back to Oth St. and 1 woke up; that it went to 
Schwartz’ garage rear of 12th and Rhode Island Ave. That he 
awakened while the car was going to Schwartz’s garage around 6th 
St.; that he heard the conversation in the car as he waked; that 
when he woke the car was about two blocks from where the robbery 
had taken place; and he saw Merritt in the front of the car counting 
money, under the bulb; that he was not particularly interested in 
the money; that he saw them with money they did not have when 
he went to asleep; that he was interested in no one where anybody 
got it from; that he did not ask Merritt how much have you got; 
Merritt, how much did you take away from that fellow; that he 
did not make any inquiry at the time Merritt was counting 

28 out the money; that he did not know how much they had; 
that on the way out there was nothing said as to the amount 

of money they had gotten; that Merritt just looked through it and 
put it in his pocket and said he did not have as much as I thought 
he had on him; that Merritt spread the money out and looked at 
it under the light; that he did not see a $100 hill; that they did 
not stop anywhere from the place they parked until they reached 
Schwartz’s garage; that when they got to Schwartz’s garage all three 
of them, Schwartz, Merritt and McDonald divided the money that 
was taken from Mr. Work; that he did not know how it was divided; 
that he did not know what Schwartz got out of it, nor what Merritt 
and Macdonald got out of it; that Merritt gave the money to Mac¬ 
donald and Macdonald divided it into three parts; that he didn’t 
know how much there was when they got out in the garage; he 
heard them say there was $71. and two checks; that they burned the 
checks up; that he had no idea what denominations made up the 
$71. That he did not get anything from the hoys that night; that 
Merritt went out and got a taxi cab and came out and brought us 
down town in it; that it took him to 9th and G Streets; that he 
went to the Stag Hotel and went to bed; that he did not know who 
got the taxi cab; that he did not see a — there at all; that he got 
to the Stag Hotel about 20 minutes to three. 

The following appears on page 111 of the record: 

“Q. Did you pay your lull at the Stag Hotel that night? 

Mr. Fihelly: I object your Honor as irrelevant and imma¬ 
terial. 

29 The Witness: If I am not mistaken- 

The Court: What is the question? 

Mr. Fihelly: He asked him if he paid his bill at the Stag Hotel 
that night. 

The Court: Objection sustained. 

2—4368a 
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Mr. Siegel: Well, your Honor, if he did not have any money that 
time and if he came home from this garage with 9utiicient to pay 
his bill with, there might he some question as to the credibility as 
to this man’s testimony as to where he got the monev. 

The Court: Objection sustained. 

Mr. Siegel: T note an exception. 

That he does not know how long he was at Schwartz’s garage; 
it was raining hard; that Merritt went out and telephoned for a 
taxi and came back and picked Macdonald and himself up; that 
he had no conversation or words at the garage; that after they 
divided up the money, Schwartz took his and went into the house 
and said 1 have got to get in. He said: “You all can stay in here 
all night if you want to.’’ 

30 That they burned up. all checks; McDonald & Merritt 
burned up the checks. That Schwartz was standing in front 

of the door. That they burned the checks after the money was 
divided; that he was arrested on Sunday in December 1st at the 
Stag Hotel; that McDonald and Merritt were already in custody 
when he was arrested and Schwartz was not; that Schwartz was not 
arrested at the time witness was arrested; that he saw the cheeks. 

The following appears on page 113 of the record: 

“Q. Was this question asked of you and did you give this an¬ 
swer—page 38? 

“Q. When vou got there, vou were still in the rear of the car? 
A. Yes, sir.” ‘ 

We stayed in the garage until Merritt went down and ordered 
a taxi-cab and it was out there that they tried to burn these papers; 
they said it was checks; I don't know what they were; they burned 
them up. burned these checks up.” Did you give that answer? 
A. That is right. 

Q. What? A. That is right, yes, sir. 

Q. Did you know what they were at the time you made this an¬ 
swer? A. Paper that looked like checks. 

Q. Did you know what they were? A. I don’t know as they 
were checks. I didn’t have them in my hand, but they said they 
was checks. 

31 Q. You saw them? A. I seen them from a distance. 

Q. You know a check when you see one? A. I didn’t see 
any name to it. 

Q. How were they burned? A. Laid on the floor and burned 
with a match. 

Q. Where was Schwartz? A. Tie was in the garage 

Q. I ask you if this question was asked of you and if you gave 
this answer—page 38? 

“Q. Did you see them burned right beside the car? A. Yes, sir. 

Q. Who supplied the match? A. McDonald. 

Q. Who did the burning? A. McDonald laid them on the floor 
and touched a match to it. 
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Q. You didn ’t see Mr. Schwartz? A. No, he had gone into the 
house.’’ 

Did you make that answer to that question? 

A. I don’t think I did. 

Q. If you made it was it the truth? A. A mistake. 

That he is the same Jerry Mann who on September 8th, 1922, 
was found guilty of la reentry and fined $22.93 in Danville, Vir¬ 
ginia; that he heard Mr. Schwartz was a lawyer; that he didn't 
know it. 

The following appears on page 116 of the record: 

“Q. Didn’t vou consult with him about some insurance policies? 

A. I- 

Mr. Fiehllv: I object, your Honor. T object as irrelevant and 
immaterial. 

32 The Court: Objection sustained. 

Mr. Siegel: Exception. 

On redict examination: 

The following appears on page 1 IS of the record: 

33 Q. Now you stated on cross-examination that you had 
heard of this robberv on November 22, before that night? 

A. Yes. 

Q. Will you tell us where it was that you had heard of it and 
when it was? 

Mr. Siegel: 1 d< > not understand that he made any such statement. 
Mr. Fihelly: If vour Honor please I took down the note in answer 
to one of Mr. Segal's questions that he had heard of this particular 
robbery before that particular night November 22. 

Mr. Siegel: This robbery on the night of the 21st, the morning of 
the 22nd. 

Mr. Fihelly: That is the robbery I am referring to. 

Mr. Siegel : He said lie had heard of it before that night. 

Mr. Siegel: I don’t recall it. You can ask him the question. I 
don’t recall any such statement. 

The Court : Well, I don’t quite remember that. Do you mean 
whether before the night of the 22nd. 

Mr. Fihelly: Yes, tour Honor. The night on which Work was 
alleged to have been robbed, whether be heard of that or not. 

In answer to one of Mr. Siegel s questions for the first time in 
this case be stated that he had heard of that particular robbery being 
planned. 

Mr. Segal: 1 thin k he is in error about that, your Honor. 1 
don’t remember it. 

The Court: Well, I don't remember it. 

Mr. Segal: I don't think so. 
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34 The Court: But you have the minutes I take it, transcribed. 

Mr. Fihelly: Yes, your Honor. We can look that up, and 
that can go until the morning. 

That he stated that there was a conversation relative to selling 
some whiskey on that night; on the night that he was parked out 
northeast. That there was not any whiskey in the car that night. 

The following appears on page 121 of the record: 

Mr. Fihelly: There is one question the government would like to 
ask you. 

Mr. Siegel: No objection. 

Mr. Fihelly: It is on the point, your Honor, sugges-ed had best 
be cleared up by the record. 

I find on page 82 the following questions were asked by Mr. S'iegel. 

Mr. Siegel: I object to him reading the questions. Let him ask 
the questions. 

Mr. Fihelly: Then you agree it was perticnent. Very well, sir. 
On redirect examination : 

That on cross-examination he said that he had heard of this rob¬ 
bery out northeast before this particular night; that it was on Fri¬ 
day afternoon the same night, the following night before it hap¬ 
pened in the morning, in Mr. Schwartz’s home; that he heard about 
it in Mr. Schwartz’s home. 

The following appears on page 122 of the record: 

Q. Will you tell us of those circumstances Mr. Mann. 

Mr. Siegel: I objeet to this your Honor as not proper redi¬ 
rect. 


[On margin of page 35:] 

35 Following are (<ov. objections and amendments consented 

to and to be substituted for the similarly numbered pages. 

S. HERBERT GEISY. 

I consent. 

JAS. J. O’LEARY, 

Asst. V. S. Atty. 


Aug. 25, 1925. 

The Court: Objection overruled. The question is said to have 
been admitted on direct. 

Mr. Seigal: Exception. I think myself, if the Court please, it is 
an improper construction of what this witness said. 

Mr. Fihelly: In that case I will be very glad to show you the 
record, Mr. Segal. That is what I wanted to do in the first place. 

(Handing copy of record to Mr. Segal.) 
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Mr. Segal: I don’t want you to read it out aloud. That was all. 

We were invited out to Swartz’s house, Merritt, McDonald and the 
witness; that they went out there; that Mr. Schwartz bought some 
stuff and fixed lunch; they had something to eat; that they asked 
Schwartz whether he could shave and he went into the bathroom and 
was shaving, and Schwartz, Merritt and McDonald was in his study 
adjoining right back of the bath room and they were talking about 
sticking up somebody; that they said they would get him tonight; 
Schwartz said “I understand he carries a large amount of money on 
him; I have heard he is a bookmaker and whiskey dealer,” but the 
name was not mentioned. 

On recross-examination: 

The following appears on page 124 of the record: 

”Q. Just one question Mr. Mann. Do you remember—I with- 

Addressing the Crier: Will you ask Mr. Work to step in here, 
please? (Don’t say anythiug to this witness; just look at him, 
please.) 

36 The witness Work entered the Court room and withdrew. 

“Q. Mr. Mann, did you know that gentleman before the night 
of November 21st? 

Mr. Fihelly: I object, your Honor, as not proper cross examina¬ 
tion. 

The Court: Yes, I think you will have to let it go until your own 
case goes in. 

Mr. Siegel: I am certainly not going to use this witness for my 
own case. It goes to his credibility, because he said yesterday he did 
not know who was going to be robbed. He didn’t even know the 
man’s name. 

Mr. Fihelly: He says that now, your Honor. 

Mr. Siegel: And here is the man who is said to have been robbed, 
and I am, asking Jrim now whether before the night of the alleged 
robbery he knew that man. 

If he should say yes, does not that go to his credibility as to 
whether or not he knew him. 

Mr. Fihelly: That does not follow, your Honor. 

The Court: No, you may know a man and not know he is going 
to be robbed. 

Mr. Siegel: Exception. 

Q, I will ask you—did you know Mr. Work before November 
21st, 1924? 

Mr. Fihelly: We object, your Honor, as irrelevant and immaterial. 

The Court: Yes. 

Mr. Siegel: Exception. 
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“Q. Did you know the man referred to was to be robbed that eve¬ 
ning was Mr. Work whom you have just seen in the Court 
37 Room? A. I knew Mr. Work. 

Q. And on November 21st, in the afternoon while you were 
shaving and while you heard McDonald talking to Schwartz about a 
proposed robbery to be pulled off that night, did you know then 
that the man who was to be robbed that night was Mr. Work? A. 
No, T did not. 

Whereupon Morris Tendler was called as a witness for and on 
behalf of the Government and, after being first duly sworn, was ex¬ 
amined and testified substantially as follows: 


On direct examination: 

That he is in the tailor and second hand business at 913 D Street 

northwest. That he has seen Government Exhibit 1 before when it 

came back from the bank. That he did not see it first when they 

handed it to his bov. That Mr. Schwartz handed it to him. He 

% 

thinks it was on the 20th. lie docs not remember the month last 
year. That the occasion for the check being presented was for the 
pistol. They bought it. That he was outside when the pistol was 
bought. That before the pistol was bought he had a conversation 
with the defendant. Schwartz, in front of bis store. He asked the 
defendant where he lived. The defendant said he lived northeast, 
that he had to go to Richmond tonight, but was going back to Ninth 
Street and was going to buy a pistol. That there came a time after 
that night when he had another conversation with the defendant at 
the defendant’s house when the check came back from the bank, 
less than a week after. That he asked Mr. Schwartz “Are you Mr. 
Schwartz?” Defendant replied. “Yes. sir.” That lie said, “Why, 
vour check came hack—the check von bought a pistol and give us 
$•*> check and the check come hack.” That the defendant, Schwartz 
replied. “Oh. you got mixed up with another Schwartz. I never buy 
pistols. I am going to tell Mr. Schwartz; 1 know him. I am going 
to tell him he could pay me the check.” 


Cross-examination: 

That when he went to Mr. Schwartz’s house a few days after 
38 the purchase of the gun he went there with the check (Gov¬ 
ernment Exhibit No. 1 ). That he had the check in his hand. 
That when he rang the door hell Mr. Schwartz answered the door. 
That he asked him whether he was Mr. Schwartz, to which Schwartz 
replied he was. That he said. “Why. Mr. Schwartz, your check came 
back. I wish you would make it good.” That he went there for the 
purposes of collecting $r>.7o for which he asked Mr. Schwartz at the 
time, showing Schwartz the check. Mr. Schwartz asked, what check 
and said. “I did not give you any check and I did not buy any 
gun from you,” and “you have got me twisted with another 
Schwartz.” 
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Redirect examination: 

And he said he knew the Schwartz who did. 

Whereupon Louise Shafer was called as a witness by the Gov¬ 
ernment and after first being duly sworn was examined and testified 
substantially as follows: 

On direct examination: 

That she knew Charles B. Macdonald, Theodore Merritt, Jerry 
Mann and the defendant in this case, Schwartz. That she saw 
Schwartz before today at Seventh and I) one night. That she does 
not remember the date but it was on a Thursday night between 8 
and 8.30. That she had an engagement with Macdonald. That her 
appointment was for 8 or 8.30. That Merritt and Macdonald were in 
a Mercer touring car which was parked at Seventh and D northwest. 
That she got in the front seat with Macdonald and then got out and 
got in the back seat of the car where she met Merritt. That there 
came a time when Jerry Mann and Schwartz joined her in the car 
a few minutes afterwards. That when they got in the car she did 
not know which one passed the gun back to Macdonald. That the 
gun was not wrapped up in anything when it was passed back. That 
she only saw a box thrown from the car. When the gun was passed 
back she asked Macdonald what was the idea. That she does 
39 not know who passed it, and that Macdonald said something 
about its not being safe riding in the car without one. That 
when the defendant, Schwartz, and Mann came up Schwartz took the 
wheel and Jerry got in next to him. That the gun came from the 
front seat of the car. That she does not know whether the gun was 
wrapped up or not. She believes it was a box flung from the side of 
the car on Schwartz’s side. That it was on the left hand side of 
the car the box was thrown out of. That Schwartz sat on the left 
hand side. That after the gun was passed and after the conversation 
she had with Macdonald relative to the gun she did not speak to 
any of the men at all because she did not know th-. That she only 
stayed in the car riding from Seventh and D to Tenth and F. That 
she only recalls that they wanted her to get out of the car. That 
Jerry and Schwartz wanted to know what was the idea of her being 
in the car. They wanted her to leave Macdonald but Macdonald 
would have stayed with her if they had let him get out with her. 
That she recalled that defendant, Schwartz, said “only he wanted 
to know what was the idea of having a girl in the car.” That she 
could not remember at all what the gun looked like. She only re¬ 
membered it was a small one. That she was at headquarters on one 
occasion when the defendant, Schwartz, and Merritt, Macdonald and 
Mann were present. 

Cross-examination: 

That there was no other girl in this car that night. That she 
was not sitting in Macdonald’s lap when Schwartz and Mann came 
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back to the car. That after Schwartz and Mann came back to the 
car they did not drive out to Anacostia. That they drove her in 
front of the Columbia Theater about three blocks awav. That is as 
far as she rode in that car. That she was in Court yesterday while 
the prospective jurors were being examined and that she was 
40 in Court yes-day when the defendant was asked to stand up 
while this jury was being sworn. That before yesterday she 
did not talk to anybody about what she was going to testify to except 
the District Attornev. That she did not talk to anv of the Detectives 
since the Police Court. 


The following appears on page 130 of the record: 

Q. When did you make up your mind. Miss Shafer, that you 
knew the defendant Schwartz? A. Why, 1 have seen him enough. 

Q. When before November 20 did you see Schwartz? Did you 
ever see him before November 20? A. No. I never saw him before 
that. 

Q. So the night of November 20. when you were in the car, was 
the first time you ever saw the man you knew as Schwartz? A. Yes. 

That the defendant was introduced to her as Schwartz bv Mac- 

• 

donald. That she did not remember that Macdonald said “There is 
Schwartz, a lawyer, and there is Jerry Mann. That she did not 
know on the night of November 20 when she first saw Schwartz that 
he was a lawver. That she remembers testifving in the Police Court 
at which time the defendants in the case were Macdonald, Merritt and 
Schwartz. 


The following appears on pages 140 to 145 of the record: 

Q. Now, I ask you if these (piestions were not asked you there, 
and whether you did not give these answers. Please listen—page 64. 
I think I had better read back a few questions so that you get the 
idea: 

“Q. Are you acquainted with any of the defendants here? A. You 
mean these boys? 

41 “Q. Yes. A. I know four of them. 1 only know one of 

them, but I met the other three. 

“Q. Who? A. Well. 1 know Squirrel, Schwartz, Merritt, and 
Bill. I went with Bill. 

“Q. What is his last name? A. Macdonald. 

“Q. Do you know Schwartz over there? A. Yes, sir. 

“Q. Do you see him here? 

And then in brackets it says. “The witness looked around at the 
defendant.” 

(Continuing reading:) 

“A. No. 

“Q. State if vou see him. Do vou see him here? A. No. 

“Q. Point him out. if you see the man you mean. A. No, I don’t 
see Schwartz. 


S. A. SCHWARTZ VS. UNITED STATES OF AMERICA. 


25 


I will go as far as that. Do you remember giving those answers to 
those questions? A. I didn’t recognize Schwartz with his hat off. 
No, I didn’t, because the night before he had his hat on. 

Q. Now, Miss Shafer, did you make those answers to thos- ques¬ 
tions in the Police Court, about two weeks- A. That night- 

Q. Please just answer this question. Did you make those answers 
to those questions in Police Court about two weeks after November 
20th? Yes or no? A. Two weeks after? 

42 Q. About two weeks after? A. I don’t know when it 

was, but I did sav I didn’t recognize Schwartz- 

Q. I say, did you make those answers to those questions? Yes 
or no, Miss Shafer? A. Yes. sir; I did. 

Q. And when von made them you were telling the truth, weren’t 
you? A. But I told them why I didn’t recognize him too. 

Q. Very well; we will go along. Page 65: 

“Q. Do you remember meeting one of these boys? A. Yes; I 
met three of them. 

“Q. Who did you meet? A. Schwartz, -Terry Mann and Squirrel. 

“Q. Did you know Schwartz? Had you ever seen him before? 
A. No; that was the first time I ever saw him. 

“Q. How did you know it was Schwartz? A. I only took his 
word for it. I was introduced to him as Schwartz. 

“Q. The fellow who was with Bill and Squirrel and Mann was 
introduced to vou as Schwartz? A. Yes, sir. 

“Q. Now. tell his Honor what, if anything, you saw there that 
night. A. I had an engagement with Bill- 

“Q. That is Macdonald? A. Yes, sir. P met Bill there at the 
corner of 7th and D, and we went over there, and I got in the car, 
and Merritt was in the car, and 1 got in the car and sat in the front 
scat with Bill, and then after we sat there a few minutes we got in the 
back of the car. and after we got in the back of the car 

43 Schwartz and Jerry Mann came along and got in the car and 
started off, and I don’t know which one it was that passed the 

gun back to Bill, and he took it out of the box.” 

Q. Do you remember making that answer? A. I never. I abso¬ 
lutely never did make that statement. 

Q. If you did make it, Miss Shafer, you were in error? Is that 
right? A. 1 never mad- it. absolutely. 1 never made that state¬ 
ment. 

Q. Page 65: See if you recollect this: “Q. You don’t know 
whether it was -Terry or Schwartz passed it back? A. No, sir.” Do 
vou remember that? A. Yes, sir. 

Q. All right. Now, after Macdonald got possession of the gun, 
Miss Shafer, did he put bullets in it? A. No, he did not. 

Q. You are sure of that? A. I am positive of it. 

Q. What did he do with the gun? A. T don’t remember if he 
put it in his pocket or put it in the pocket of the car. 

Q. You don’t remember? A. T didn’t pay that much attention 
to it. 

Q. Then you don’t know what he did with the*gun? A. No. 
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Q. Now, I ask you if you made this answer to this question, 
page 68: ‘*Q. When Bill got the gun what did he do? A. 
44 Bill put the gun in his pocket. Q. You are not guessing 
at it, are you? A. No, sir.” Do you remember those answers 
to those questions. Miss Shafer? A. May be I said that. 

Q. Well, now. if you said it, was it the truth? A. I don’t remem¬ 
ber saying definitely that Bill put it in his pocket or- 

Q. Do you denv. Miss Shafer, that vou made the answer that I 
have just read to that question? A. No. 

Q. See if you remember this one: ”Q. Didn’t you tell them the 
gun belonged to Jerry? A. T said I thought Jerry passed the gun 
back.” A. And I corrected that afterwards. I said I was not posi¬ 
tive that it was Jerry or Schwartz. 

Q. But didn’t you tell them that the gun belonged to Jerry? A. 
No. I did not. 1 didn't say the gun belonged to anybody. 

Q. If you said that you were in error, weren’t you, Miss Shafer? 
A. Ansncr. I never said it. 

Q. Now. on page 70. Miss Shafer, was this question asked you, 
and did you make this answer: “Q. And at that time did you tell 
them that Jerry Mann passed that gun back? A. T did.” Did you 
make that answer to that question. Miss Shafer? A. At first I said 
Jerry passed it back, and then I corrected it. 

Q. Miss Shafer. I want you to give me an answer, yes or 
4o no. Did you make that answer to that question? A. I did 
say that I thought- 

That she did not pay any attention to what conversation the 
three had among themselves. That there was no seere.sv about it, 
or anvthing. That whoever it was passed the gun back passed the 
gun itself, and at no time did they pass back a package in which 
the gun was contained, and at no time was that package opened 
bv Macdonald and the gun extracted by Macdonald and the pack¬ 
age itself thrown away bv Macdonald. That she only knew Mac¬ 
donald not quite a month. That she went out with him but not 
alone. That she was there that night for the purpose of seeing Mac¬ 
donald. That she did not have an engagement with Merritt. 
Schwartz or Mann. That the man introduced to her that evening 
as Schwartz did not have a moustache. That she does not remem¬ 
ber whether he wore glasses. That she is positive it was Schwartz. 
That she saw that man who was introduced to her as Schwartz on 
November 20 in the Police Court a few weeks after. That she did 
not identify him in the Police Court. That she did not recognize 
him at all. 

Redirect examination: 

That she sees that man in Court today that she was introduced to 
that night. 
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Whereupon Theodore W. Merritt was called as a witness on be¬ 
half of the Government and, after being first duly sworn, was ex¬ 
amined and testified substantially as follows: 

Direct examination: 

That he has known Mr. Schwartz for about four months. That 
he saw Schwartz on or about the 20th of November at 7th and D 
streets at which time Mann. Schwartz, Macdonald and Miss 

46 Shafer were present. That Macdonald and himself were 
present when she (Miss Shafer) joined the party, at which 

time Schwartz and himself had gone down the street a little ways. 
That Schwartz told him he was going to buy a gun just before he 
left. That they came back with one. That Government’s exhibit 
(the gun) looks mighty like the one. That he first saw the gun 
on this particular night when Schwartz came up with Jerry Mann 
and got in the car and took the box. handed the box to Macdonald 
and Macdonald opened the box and took the gun out. looked at the 
gun and loaded it and put it in his pocket, and Schwartz said he 
had just got the gun off the Jew down there bv the alley. That 
beforehand they planned to rob this Mr. Jack Work. That is what 
he bought the gun for. By “we” lie means Schwartz, Macdonald, 
Jerry and himself. That the robbery was planned every day for 
a week at Mr. Schwartz’s house. That when Schwartz joined him, 
Macdonald and the girl he was in Mr. Schwartz’s car at the time. 
That there came a time when he left 7th and D street-. That 
Schwartz drover the car. That he guesses they had talked about 
robbing this man Work for seven or eight days or a week. That 
one one occasion the defendant Schwartz said to him, “Get Work.” 
Tdiat this occurred some dav that week on a day before the gun was 
bought. That the day before Jack Work wa« robbed Jerrv Mann 
was in the bathroom shaving and that Macdonald and Schwartz 
were in the studv. That Schwartz said. “We will get Work tonight 
if wo can and get bis machine and use the rnonev to go after this 
bank messenger of the Departmental Savings Bank. That Schwartz, 
Mann. Macdonald and himself went after Work that night about 
7 or 8 o'clock hot be was not home. That thev drove over in the 
Schwartz car. That Schwartz drove the car. That they went to 
Keith’s. Mr. Schwartz driving the car. and that they located 

47 the car. That when thev went un on New York Avenue 
about Fourteenth Street be told Schwartz to come down on 

the Avenue. They waited there for Work to come down. He came 
down and they wont across the street and got into Schwartz’s car. 
That be drove the car up in front of Keith’s. M’\ Work stopped 
and got his wife and thev went down to Narvev’s. They saw him go 
into Karcev's and thev went over and waited for him in front of 
bis home at Sixth and G. That thev waited for him about an hour 
and a half and while parked there Merritt and Mann were in the 
back and Schwartz and Macdonald were in the front, with Schwartz 
at the wheel. That there was some conversation there during that 
hour and that Schwartz said, “We will get this man Mr. Work here 


28 


S. A. SCHWARTZ VS. UNITED STATES OF AMERICA. 


and use the money to get this bank messenger with.” That while 
they were there the witness had a blackjack in his hand. That he 
cannot identify the Government's exhibit. That he was holding 
the blackjack in his hand hitting one of his palms with it. 

The following appears on page 156: 

Mr. Fihelly: The Government offers this blackjack in evidence. 
Mr. Sicgal: I object to it. He says he had the blackjack. How 
is it binding on Schwartz? 

The Court: Well, it does not make much difference whether it 
goes in evidence or not. The jury saw it, and it is in their evidence, 
whether it happens to be marked as an exhibit or not. 

Mr. Fihelly: 1 am going to ask some further questions, your 
Honor. 

The Court: However, some other witness may be called upon to 
testify about it, so it may be marked as an exhibit, whatever it 

t 

is. 

48 Mr. Fihelly: Let it be marked Government’s Exhibit 3— 
the check is 1, the gun 2, and the blackjack No. 3. 

Mr. Siegal: Exception. 

That he knew that Schwartz saw the blackjack, and that the wit¬ 
ness was sitting in the back and that Mr. Schwartz looked back in his 
direction a couple of times. That Work came down the street in 
his car with his wife, let his wife out. took somebody else in and 

took them home. Thev followed them and lost them. That 

*■ _ „ _ 

Scharwtz was driving the car. That they went back and Work was 

' _ «. ___ 

coming up the street. That the witness said, “That’s him” and 
that Macdonald said, “Let s get him.” That Mr. Schwartz’- car 
was parked there on the corner. That the witness and Macdonald 
got out of the car and that they went across the street and that Mac¬ 
donald asked Mr. Woik whether he wanted to buy 7 cases of whiskey. 
He said no. They talked awhile and Macdonald put the gun on 
him and the witness got behind him with the blackjack, running it 
up and down his back, and Macdonald said, “Put your hands up 
and shut up.” 

The following appears on page 158: 

Q. ITow close to the car was this holdup? A. If Mr. Schwartz 
wanted to he could reach out and touch him. 

Q. If who wanted to? A. Mr. Schwartz. 

Q. W as it at the front of the car, or at the rear- A. Right in 

the middle, about middleways. 

Q. About the middle of the car? A. Yes, sir. 

49 That Mr. Work went down in his left hand pocket and pulled 
out the money and held it in his hand. That the witness 

took it out of his hand and put it in his pocket. That Macdonald 
said “go on on up the street, and don't look back and don’t holler”. 
That Work said, “I won’t. Don’t shoot”. That Work put his 
hands up. like that. That Work went away as he was told. That 
then the witness got in the car and said to Schwartz to beat it, “he 
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is liable to holler”. Macdonald got in the back with Mann. They 
went around a while and Schwartz was not going fast enough for 
Macdonald, and he asid, “For Christ’s sake, step on it”. They went 
up to Schwartz’- garage and got out of the car. That at the time 
they were going through this holdup Mann was lying down in the 
back of the car. That he never saw him get out, and that he does 
not know whether he was awake or asleep. That he did not say 
anything. That they went to Mr. Schwartz - garage, the witness 
having the money in his hand. The garage is located at Twelfth 
and Rhode Island Avenue, northeast. That we drove in and closed 
the door. That Macdonald took the money away from me and 
searched me and turned around and gave me $18 or $20, while 
Schwartz and Macdonald divided the rest. That Macdonald turned 
to Jerry Mann and said, “If you had kept awake you would have 
got some, but you went to sleep and you don’t get none.” That he 
went out and got a taxicab and took Jerry Mann down to his hotel, 
and he and Macdonald went to Macdonald’s house. That he got two 
checks outside of the money from Work and burned them up right 
on the floor of the garage. That Schwartz, Macdonald and Jerry 
Mann were present when he burned the checks. That there was a 
pocketbook taken from Mr. Work and opened up and that there 
was nothing in it and he threw it on the ground just before 
50 Mr. Work went up the street. Thai it was close to the vicinity 
where the robbery took place, right in front of the car. That 
the pocketbook was taken from Mr. Work’s left hip pocket by the 
witness, who was behind Mr. Work while Macdonald was in front 
of him. That at the time the pocketbook was taken Mr. Work had 
his hands up. That he recalls the occasion when he and Macdonald 
were arrested relative to this case, and that there came a time after 
his arrest that he met the defendant, Schwartz, at headquarters. 
That at headquarters Cullinane, Springman, Rarneille, Weber, and 
a couple of hundred more, took him in to a room and asked him if 
Schwartz was the man that was there with him, and that he said 
yes, at which time Schwartz called him a damned liar. That they 
just took the witness in and identified him and took him out with 
Macdonald. That Macdonald identified Schwartz, too. Macdonald 
said, “That is him.” That there was another occasion at head¬ 
quarters when he was present and had a conversation with some 
of the detectives and the defendant, Schwartz, about two days after 
the arrest. That it looked like tlie whole detective force was there. 
That the defendant, Schwartz, and Macdonald were there. That the 
girl was there, and the detectives wanted to know who passed Mac¬ 
donald the gun, but she could not say who passed it because she did 
not see. That he believes Schwartz said as soon as he got arrested 
that he did not even know him and Macdonald. That he had known 
Schwartz about three weeks at that time. That he used to go and 
sleep in his garage and eat in his house and shave in his house. 
That he slept in the garage three weeks or a month. That he ate 
in his house most every morning. That he shaved in his house 
once or twice a week. That during this period he knew Schwartz 
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was a lawyer. That he recalls generally the way the rooms 

51 are situated there and where the study is. That the bath- 
room is about (> feet from the study. That there came a time 

about three weeks after Schwartz was arrested that he had a conversa¬ 
tion with Schwartz at the District jail while he was in Scharwtz’- 
eell during a “walkout ”. That Schwartz said if he would testify 
Schwartz would see that he got his damned head knocked off. 

Cross-examination: 

That he has been down in the District jail about five months. 
That he is also known as Squirrel. That he remembers the after¬ 
noon of the dav of the robberv. November 21, at Mr. Schwartz’ 
house, when he am 1 M acdonald and Schwartz were talking while 
Jerrv Mann was shaving in the bathroom. That it was then a discus- 
sion was had about robbing Mr. Work. That Mr. Schwartz did all the 
talking and said. “(Jet this man, Mr. Jack Work, rob him, get his 
money, get his car, and then get this hank messenger.” The he 
remembers after getting into the car after Work was robbed his 
having the money in his hand and he was sitting next to Schwartz. 
That this was Schwartz’s car, his Mercer car. That he remembers 
looking over the money under a little light and saw a couple of 
$10 bills, maybe a $20. and some 5-s and 1-s. but did not see a $100 
bill. That if there was a $100 hill there he would have seen it. 
That he remembers going to Fifth and (J the night of the robbery 
the first time and that Macdonald went to Mr. Work’s house and 
came back and said that Work had gone to the Theatre. That 
then it was that Schwartz, who drove the car, drove off and went 
somewhere in the vicinity of Keith’s theatre. That then the witness 
and Macdonald got out of the car to look for the car, and then came 
back to where Schwartz’ car was and reported to Schwartz and to 
Mann that he had located the car. That thev waited there until 

4 - 

Keith’s came out. That Mr. Work came down and got in 

52 the car by himself and then drove up by Keith’s and got his 
wife. That then Schwartz got in his car, in which the wit¬ 
ness, Macdonald and Mann were sitting and followed Work’s car 
down to llarvev’s. That then thev all went over to 5th and G, some- 
where near where John Work lived. That it was the witness who 
suggested going over there after he saw Work go into Harvey’s. 
That after thev got out there thev staved there for about an hour 

t » 4 4- 

or an hour and a half before Work appeared. That he saw Work 
in the vicinity of Sixth and (J in his automobile for the first time after 
he saw Work go into llarvev’s. That Schwartz drove his car and 
followed Work’s car, up around Northeast somewhere, following 
Work’s ear in order to keep Work under observation, and that after 
watching Work discharge some people they lost him and came back 
by themselves, returning immediately to Sixth and G street to wait 
for Work to return. That they were at Sixth and G a short time 
waiting; he guesses about fifteen minutes, when he saw Mr. Work 
walking up the street in a westerly direction towards them, and that 
as he saw Work walking towards him he said to Mcdonald “That is 
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him, here he comes”; that Maedonald and the witness got out of 
the car, at which time Jerry Mann was lying in the back seat; that 
he approached Mr. Work and stood right there and talked to him; 
that he was not behind Work when he first met him; he stood face 
to face and talked to him; that it was about thirty feet away from 
the car when he first talked to Mr. Work. That there was a conver¬ 
sation with Work about liquor, which was only a blind to get him 
over to the car. That there was no liquor there. That he had not 
said earlier in the evening to Schwartz and Jerry Mann that he 
wanted to go out and see Work and sell him two cases of liquor, but 
that Macdonald said that. That when he was talking to Jack Work 
he was across the street and up a little ways from the car, 

53 about thirty feet; it may have been more. That assuming 
where the witness is sitting is Schwartz’ car the policeman in 

the second row would he about the distance where he first saw Work 
from the car. (This distance was measured and found to be 25 feet 
p. 177 of the record). That after the robbery he had in his possession 
certain money he had gotten from Mr. Work and two checks; he dis¬ 
posed of the pocketbook immediately by throwing it on the ground; 
Mr. Work did not take this money out of the pocketbook, there was 
not anv money in the pocketbook; he took the monev out of his left 
pants pocket. He had it in his hand in a roll. That he took it from 
Mr. Work. That he took it from Mr. Work after he had taken the 
pocketbook—both at the same time. lie could take them both 
at the same time. He did not already have possession of the pocket- 
book when he took the money, he got the money first, and, then hav¬ 
ing gotten the money he put his hand in his pocket and got the 
pocketbook; it was already in there. He got the money with his left 
hand; he had the blackjack in his right hand; he put his right hand 
in his pocket, with the blackjack, which was on his arm—that is what 
the strap is for. That they got in the car and drove to Schwartz’ gar¬ 
age; that the witness, Jerry Mann, McDonald ami Schwartz were in 
the car when they drove away from the place of the robbery; they 
went to Schwartz' garage, not stopping anywhere ; they were in a big 
hurry. That sometime while he was in Schwartz’ garage, while Mr. 
Schwartz was right there present, he burned the two checks. “Yes, I 
burned them for him.” That he is the same Theodore W. Merritt 
who on March 2, 1925, pled guilty to a charge of robbery; that he is 
the same Theodore Merritt who pled guilty on April 3, 1925, to a 
robbery charge in case No. 42852; that he is not the same 

54 Theodore W. Merritt, who in case No. 42788, on January 26, 
1925, pled guilty to a robbery charge. 

The following appears on page- 176-177 of the record: 

Q. Were you on that date indicted for robbery? A. I don’t know 
whether I was or not. 

Mr. Fihelly: I object to that, your Honor. 

The Court: Sustained. 

Mr. Siegal 1 : I take an exception. I want to call your Honor’s at- 
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tention to this—I don't want to ho unfair about it. This witness is 
not the defendant. I appreciate if the defendant were on the stand 
he could only be asked as to a conviction, but that rule does not apply 
to a witness; you can ask him about an indictment, or whether or 
not, regardless of any court procedure, he did steal certain things 
at a certain time. 

Mr. Fihelly: If your Honor please, that is not the law. 

The Court: That is not the law. 

Mr. Siegal: I take an exception. T wanted to present that to your 
Honor so there would he no question. 

The Court: I have ruled on it. That he is the same Theodore W. 
Merritt who pled guilty in this case. 

Redirect examination: 

One of the two cases in which he pled guilty is this case here. 

Whereupon Charles A. McDonald was called as a witness by 
the Government and, having been first duly sworn, was examined 
and testified substantiallv as follows: 

55 Direct examination: 

That he is the father of Charles P». McDonlard. That he has seen 
Government’s exhibit 2 before at his house, No. 1324 H street, north¬ 
east, sometime during the middle or latter part of November, 1924, 
and that he took it to headquarters, to Mr. Springman; that it was 
given to the witness by his wife in the kitchen. 

Cross-examination: 

He does not know who brought that gun to his house; that it was 
found in the hall, under the baby carriage bv his daughter-in-law; 
he cannot recall what day it was found but it was two or three days 
before he took it to police headquarters; that he took the gun away 
from the house the same day after his wife told him to — the gun 
out of the house: that his son was arrested when he carried the gun 
to headquarters; he was already in custody; he thinks he carried the 
gun up there that night, or the next day; he thinks it was on a Sun¬ 
day night to headquarters and he thinks it was the same day he was 
arrested. That no one ever asked him to take the gun to head¬ 
quarters: That he did not know his son had used that gun in a rob¬ 
bery; that he can’t sav the gun was in his house the day before Mr. 
Work was robbed; that he can't say that it was or was not; that he 
couldn’t say who brought the gun to his house; that he does not know 
that any one came to his house to claim the gun and nobody asked 
him to claim it for them. 

Redirect examination: 

That it was the wife of his son—Elizabeth who found the gun. 
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Whereupon Elizabeth McDonald was called as a witness on behalf 
of the Government and, having been first duly sworn, was examined 
and testified substantially as follows: 

Direct examination: 

That she thinks Government’s exhibit No. 2 is the gun she 

56 saw at her house, 1324 H Street, north ireast, where Charles A. 

McDonald lives; that she saw the gun at the time they were all 

doing this holding-up. She recalls when Charles B. McDonald was ar¬ 
rested—it was before that, about two or three days. She knows she 
found the gun under the baby carriage and laid it on the kitchen 
table and told his mother; that she does not know what was done 
with the gun. 

Cross-examination: 

That she knows and has seen Merritt at the house. That she does 
not know anything about the 20th. Merritt used to come up there 
often, used to sleep there sometimes. That she does not know who 
brought the gun to the house; she hadn’t seen it before. The first 
time she saw the gun was about two or three days before Charles was 
arrested, one morning about 0.30 sile found it under the baby 
carriage; that was before Charles was arrested. 

Whereupon John Wesley Work was called as a witness by the 
Government and, having been first duly sworn, testified substantially 
as follows: 

Direct examination: 

57 That he recalls the night of November 21, 1924, Friday 

night when he went to Keith's Theatre, accompanied by his 

wife; he left home at a quarter to eight, parked his car in front of the 
Washington Hotel, about S o'clock. It was a very rainy night; that 
they got out of Keith's about 11 o'clock, and went to Harvey’s at 
11th and the Ave. accompanied by his wife, driving there from 
Keith’s and parking the car on 111li Street; that he stayed at Harvey’s 
until Quarter of one, where he drove to his home 507 G Northeast. 
He went in to the house with his wife, his mother-in-law and a lady 
named Mrs. Bueklev staved at his house with his children and 
they came out of the house, got into the car; that he drove his mother- 
in-law to third and L: that when he went into Third St., he noticed 
a car behind him, following him. He stopped at Third and L to 
let his mother-in-law get out, a car stopped behind him: that he 
drove around and got to 5th St. and let Mrs. Buckley out; that the 
car that followed him proceeded through M St.; that lie drove around 
again and finally put his car in the garage in the rear of fith and 
7th G and II. He put the car in his garage, then came out of tlie 
alley and went into the G St. entrance of the alley; as he crossed 
bill and G somebody hollered from the southeast corner; this was in 
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the District of Columbia. Somebody called out “Oh, Jack.” I 
stopped. There was a car parked on the other corner facing east. 
Two young men came over to me and said, “Do you know me?” 
I said, “No.’’ They said, “Well, do you know a man by the name 
of Johnny Black ?” I said, “No,” I don’t know a man named Johnny 
Black. I have heard of a man named Johnny Black, but I don't 
know him.” They said. “I tell you, we have got about seven cases of 
whiskey, and you can buy them at a very small price.” I said, “If 
vou gave them to me vou wouldn’t interest me at all.” Thev 
58 said, “You don't mind—we were just sent over here.” If 
you will just go Qver to the car and talk to Mr. Black.” 

That he knows who those men were; they were McDonald and 
Merritt; at that time he did not know them; that he went across 
the street with them; one on each side of him, and just as he stepped 
up on the curb to the rear of the car, McDonald threw a gun in his 
stomach and told him. “Come on, kick out*’; that the car was a 
large car with wire wheels. The lights were out and the engines 
were not running. The car was parked, and looked to be between 
a brown and a red. a dark car. That when he went across the street 
he could see the form of a man in the back of the car through the 
curtain; that when he stepped up on the pavement McDonald threw 
the gun in his stomach; that was on the point right about the hind 
wheel of the car, against the curb; that McDonald said, “Shell,” and 
then said, “Come on with the money.” That he recognizes Govern- 
ment — No. 2 as the gun only from the way it shines. The gun 
shone very brilliantly like a diamond; that the witness said, “That is 
all.” He said, “Don't you holler.” I said, “I won’t holler. Don’t 
shoot.” The witness said, “I won't holler. You have got it all. 
That is all.” That McDonald then said to Merritt, “Never mind 
whether that is all. We will see whether that is all or not.” He 
told Merritt to get behind me; at that time Merrit said “Up with your 
hand, you D— S— P*—”; that he put them up and Merritt went 
back. He drew a pocket-book out of mv pocket; that he recognizes 
the pocket-book; that on this particular night he lost in the robbery 
$180 and two checks—a check for $25 and a check for $5; that 
there was a $100 bill, and there were two twenties and the rest in 
tens and lives; that the value of the pocket-book is $1.00; that he 
again saw the pocket-book when the police sent fro him to come 
to Headquarters on December 1st, at which time he saw the pocket- 
book and identified it. 


59 The following appears on pages 192 and 193 of the record; 

Mr. Fihelly: The Government oilers this pocket-book in evidence, 
and asks that it be marked “Government’s Exhibit No. 4.” 

Mr. Siegal: I will object to it generally, as not binding on the 
Defendant Schwartz. He said either McDonald or Merritt took it 
frftm him—I think he said Merritt took it from him. 

The Court: Objection overruled. 

Mr. Siegal: Exception. 

Mr. Fihelly: Your witness, Mr. Siegal. 
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That he is certain that on the night he was held up and robbed 
there was taken from him a hundred dollar bill, probably a twenty 
dollar bill, or two twenty dollar bills, and the rest in tens and fives, 
making a total of $180, plus two cheeks and the pocket-book and 
its contents; that when lie was told to shell out, he took the money 
folded out of his pocket and handed it over; that at that time 
the pocket-book had not been taken; that at the time he handed 
the money over that McDonald was in front of him with the pistol 
and Merritt was standing right beside him, and after he handed the 
money over, McDonald directed Merritt to get behind him, which 
Merritt did, and it was then he found something touching his back 
that at the time he was being robl>ed, he was standing directly op¬ 
posite the rear door of the car, only on the pavement. That he does 
not see the man in this courtroom who drove that ear and he does 
not see the man in the courtroom who was behind the wheel of the 
car. That the pocket-book was taken from him that night and he 
did not see it until December 1st; that he did not see the man who 
took the pocket-book, open it and look inside and throw it on the 
ground; so far as he knew, it was not done; that he never 
00 got the $180 back; that he remembers an occasion when he 
was at Police Headquarters and saw r Merritt and McDonald, 
at which time, Detective Cullinane was present; that it was on 
December 1st; that at the time he talked with McDonald and Merritt 
in the presence of Pull inane: there was not another man brought 
in; that he is sure of that; that he remembers testifying in Police 
Court. 


The following appears on pages 107 and 


108 of the record: 


“Q. 1 will ask you whether or not you did not make this answ’er 
to this question: 

“Q. Just relate what conversation you had with them. A. I 
said I had seen them before.*' 


Mr. Fihellv: This is a conversation where? 

Mr. Siegal: At Headquarters. 

Mr. Fihelly: If Your Honor please, 1 do not think this conversa¬ 
tion at Headquarters is relevant or material. 

Mr. Siegal: I can show a contradiction between what he said in 
Police Court and what he just testified, whether or not at the time 
he had the conversation with Merritt and McDonald in the presence 
of Cullinane, a third person was not brought in. 

The Court: Well, get down to the third person. 

Mr. Siegal: T want to. Your Honor, but 1 think that in fairness 
to him I ought to read the whole question and answer. 


By Mr. Siegal: 

Q. (Continuing reading:) 

“Q. Just relate what conversation you had with them. A. I 
said I had seen them before. I said. ‘‘What was the matter 
with you tw'o fellow's? What is this going to mean to you, going 
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around robbing people?” That was about the last I talked 

61 to them. I was talking to him first. McDonald was the only 

one in the room, and the other was brought back into the 

room, and then later there was a third person who was brought 

back from the extreme south room he made some remark that it 

was not a gun, it was a blackjack he put on me.” 

—. Do you remember that answer? A. I remember everything 

you are saying, but it was not as you have it there. 

Q . If vou made this answer it was in error? A. Absolutely. 

«/ * 

Redirect examination: 

That he didn't see the man who drove the car that night; that 
they turned him around when he went to the car, facing away 
from the car, and it was a very rainy night. 

Recross-examination: 

He noticed before he got to the rear of the car a man sitting in 
the front, behind the wheel: he could see the form of two people, 
a man in the front and a man in the rear; that the man in the rear 
would have to be sitting up to see through the glass in the top of 
the car. 

Whereupon Richard M. Mansfield was called as a witness on be¬ 
half of the Government and, after first being duly sworn, was ex¬ 
amined and testified sustantiallv as follows: 

4 . 

He is a member of the Metropolitan Police, attached to Detective 
Headquarters and has been with the Metropolitan Police fourteen 
years; that be lias soon Government Exhibit No. 4, before; that he 
first saw it when Detective Thompson picked it up at the southeast 
corner of fith and G st-. northeast, on the morning of November 
22nd at which time he was present. 

Cross-examination: 

62 That it was about 2.30 o’clock in the morning November 

22nd when the pocket-book was found; that he went to Gth 
and G or that vicinity as a result of information he had received from 
Mr. Work. 

The following appears on — 201 of the record: 

Q. Now. did Mr. Work tell you—was the information to the 
effect, that Work gave you, that when he was held up the man that 
held him up opened bis pocket-book and threw it away? 

The Court: Just a minute. That is not proper. Mr. Work has 
testified here on the witness stand, and that is the only thing the 
jury is entitled to hear on that. 

Mr. Siegal: I don’t know about that. 

The Court: Well, I do. 

Mr. Siegal: This witness says- 
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The Court: I don’t care what the witness says, Mr. Work's state¬ 
ment out of Court, unless it is brought in by way of contradiction, 
is not going to be testified to by Mr. Mansfield. 

Mr. Siegal: But this witness says, Your Honor, that he went to 
6th and G, or wherever it was, as the result of what Mr. Work had 
reported to him. 

The Court: Very well. 

Mr. Siegal: And I am just going into that. 

The Court: No. 

Mr. Siegal: I cannot be limited to one thing that Mr. Work re¬ 
ported if he reported two or three things. 

The Court: You may not go into that. 

Mr. Siegal: May I have an exception? 

The Court: Yes. 

63 That he did not find the pocket-book by accident, but as a 
matter of investigation; that he was looking for evidence. 

The following appears on page 202 of the record: 

Whereupon James A. Springman was called as a witness on be¬ 
half of the Government and, having been first duly sworn, testifies 
substantially as follows: 

That he is a member of the Metropolitan Police force attached 
to Detective Headquarters, and has been associated with the Police 
force going on twenty-six years; that he knows the defendant Sidney 
Schwartz; that he was present on the occasion when the defendant 
was arrested in regard to this case at his home 2414 12th Street, 
Northeast, December 1st, 1924, at about three o’clock in the morn¬ 
ing; that he remembers a conversation that was had at that time 
when defendant's wife was present after defendant was arrested, after 
defendant had called upon Mr. Weber to show him the warrant; 
that his wife made a remark that, “I told you you was going to get 
yourself in trouble fooling with these bums,” or words to that effect. 
That the defendant made very little remarks, and at the time his 
wife made that statement, the defendant just hung his head; he was 
putting on his shoes, and he had his head down there, and he didn’t 
make any response; that defendant was taken to Headquarters in 
Headquarters automobile; there was no conversation on the way to 
the station about the case; that at the time defendant Schwartz was 
arrested, the other men who were charged with this same robbery 
had been taken into custody, and at that time there were in custody, 
McDonald, Merritt and Mann; that before he left the defendant’s 
house that night, he did not have any occasion to view his garage 
or his car; that he has not seen the car of the defendant. 

64 That there came a time when he had a conversation with the 
defendant relative to this case when McDonald and Merritt 

were present; it was held about 7 or 7:30 p. m. Monday, December 
1st, 1924, in the squadroom at Police Headquarters; that he said to 
Schwartz: “Well, Schwartz, here is McDonald, and Merritt and 
Mann. You are implicated in this holdup on Mr. Work. Do you 
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know these fellows?” Schwartz said no. He denied knowing either 
one of them; Schwartz, at that time was sitting as close as these men 
at that time: (indicating the jury): that McDonald and Merritt 
called him some pretty rough names, and said he was responsible for 
their downfall, that he had engineered all this, that he was the master 
mind; that Schwartz denied it. and said he had nothing to do with it. 
The witness then asked Schwartz about the revolver: Schwartz denied 
ever seeing the revolver or ever owning a revolver. That then Mann 
spoke up and said. “Why you know I was with you when you 
bought this gun and paid for it with a check”; Schwartz denied that; 
Schwartz said he had never seen the gun. lie denied knowing any¬ 
thing about the check: that ihere was something said as to how the 
robbery took place by Merritt. McDonald and Mann in the presence 
of (he defendant. 

fin That Merritt and McDonald would interrupt one another in 

telling about this hold-up. Their statement before Schwartz 
was: That on the night of November *21. they had called at the 
house of Mr. Work on <» Street, between nth and Hth, northeast, and 
McDonald and Merritt went to the house and made inquiries as to 
the whereabouts of Mr. Work, and they were informed that Mr. 
Work had gone to a theatre, to Keith's Theatre. They also said, 
“You know we were in your car. your Mercer car”. They went 
from Work's house up to Keith's and loitered around in the vicinity, 
and they located Work's car near Childs' restaurant on Pennsylvania 
Ave.. and they kept the car under observation until Work and his 
wife came out and got in the car. 

Thcv followed him down to llarvev's restaurant and waited there 


a. considerable time for ihom to come out. and they followed Work 
over Northeast, and after Work had fait his car up and was about to 
return to bis home, almost within a few foot of his home. why. they 
hailed him—that is. Merritt and McDonald. Their car was then 
parked near the corner of (>th and O. 

They told him something about wanting to sell him some whiskey, 
and a man by the name of .Johnny Pluck was in the machine and re¬ 
quested him to come ovei and see Johnny Pluck. And when they got 
over to the rear end of the car McDonald said he held the gun on 
Work and demanded hb money, and Merritt stated that he held the 
blackjack and shoved it into his back, and that Work handed him 
what money be had in bis pockets and that Merritt raised his coat up 
in the rear and extracted bis pocket-book, and then told him to beat 
it. 


fifi **Q. What time of the day was it. that day that Mr. 

McDonald. Sr. brought the gun to headquarters? Do you 


know 9 

Mr. Fihelly: If your Honor please, this is beyond the scope of 
the direct examination. What has that got to do with the direct 
examination. 

The Court: Objection sustained. You can call the officer later. 

Mr. Siegal: Exception. In other words. T cannot attack the 
witness’s credihilitv by asking a question, because that question does 
not concern the direct examination? Is that your Honor’s ruling? 
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The Court: That is about it. 

Mr. Siegel: I take exception. 

The Court: For the purpose of this objection it is. 

67 Cross-examination: 

That the defendants, Merritt and McDonald were arrested first 
at about half past two p. m., November 30th in connection with the 
Work matter and others. 

The following appears on pages 208 and 209 of the record: 

Q. How soon after they were arrested did you talk to either Mc¬ 
Donald or Merritt? 

Mr. Fihellv: If Your Honor please, I think this is beyond the 
scope of the direct examination. I asked only about one conversa¬ 
tion, a conversation held in the presence of this defendant. I sub¬ 
mit that this cross examination is not proper. 

The Court: I think something was asked Mr. Springman about 
when he was arrested, or something of that kind. 

Mr. Siegal: He was relating the conversation be had. I think 
I am not bound bv the direct examination. 

i 

Mr. Fihellv: If Your Honor please, 1 did ask whether at the 
time the defendant Schwartz was arrested the other men had been 
arrested, and then I went from that directly and asked as to one 
conversation held in the presence of the Defendant Schwartz when 
the other defendants were present. That is the only conversation 
which was inquired into. 

The Court: If that he so, of course that is the limit of the cross 
examination. 

Mr. Fihellv: That is the onlv conversation, Your Honor. 

Mr. Siegal: I except to Your Honor’s ruling. 

The Court: That will he so if that is the only conversation re¬ 
ferred to in the direct examination. 

Mr. Siegal: I take exception to Your Honor’s ruling. 

That Merritt and McDonald were in custody about two hours 
before Mann was taken in custody; in about ten hours later 

68 he went out to Schwartz’s house and arrested him; that in 
the conversation he had with Merritt. Mann and McDonald in 

the presence of Schwartz, cither one of those three said to him in 
words or substance, Mr. Work was held up and they had gotten $71. 
from Mr. Work, and that it was divided up. McDonald geting $20, 
Merritt $20, Mann $11, and Schwartz got $20; that McDonald and 
Merritt told him that: that he reeo-nizes the blackjack which has 
been identified as the blackjack Merritt had. 

The following appears on pages 211 and 212 of the record: 

“Q. Did you recover that blackjack? 

Mr. Fihellv: I object to the question, if Your Honor please. 
There was nothing said on direct examination about any weapons. 
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The Court: I think. Mr. Siegal, if you want the officer to testify 
to something that the Government did not bring out, why, you can 
ask him to stav here and when vou go into your* own ease vou can 
bring it out. I think it would violate the usual rules of cross-exami¬ 
nation otherwise. 

Mr. Siegal: I ask an exception. Your Honor. 

The following appears on page 212 of the record: 

By Mr. Siegal: 

“Q. T ask you now, Mr. Springman; did you find this blackjack 
in a Nash sedan? 

Mr. Fihelly: I object, if Your Honor please. 

The Court: Sustained. 

Mr. Siegal: Exception.” 

That after Mann was arrested, he talked with him alone: that 
when he talked with McDonald, Merritt and Mann in Schwartz’s 
presence, there was some talk as to whether or not Schwartz had 
ever seen the gun and that Schwartz denied seeing the gun. and that 
at that time he did not call Tenler because he did not know him at 
that time. 

r»0 The following appears on pages 213. 21 1 and 21 “> of the 

record: 

Q. II ad n<>t Mann said to vou. in the presence of Schwartz, Mer¬ 
ritt and McDonald. *‘Whv. Schwartz, vou are a liar. Don't vou 
know you did buy that gun in mv presence in Tendler's store?” A. 
You asked me was Tendler - - l didn’t know about Tendler until 
Mann and McDonald and Merritt told me where the gun came 
from. I hadn't the time to see Mr. Tendler. 

Q. So the first knowledge you had as to where this gun came 
from, was from what Mann said to you in the presence of Schwartz, 
Merritt and McDonald? A. It was not only Mann, it was Mc¬ 
Donald also. 

Q. But that was your information? A. Yes, sir. 

Q. And that is how you know the gun came from Tendler's? A. 
T was not positive then. That was for me to run out. which I did 
later. 

Q. Let me just read something to refresh your recollection; I 
realize it was long ago. Were you asked this question, and did you 
give this answer in Police Court: 

<; Q. Where did you get this gun from? A. That revolver was 
given to me by McDonald's father on Monday, December 1st”? 

Mr. Fihelly: If Your Honor please, what has that got to do with 
the cross-examination? 

Mr. Siegal: It goes right back to this man’s denial. I had to 
read all of the answer. I realize it was probably in violation of 
Your Honor's ruling, but I had to read the answer in order to be 
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fair with the witness. I don’t think it will hurt the Governments 
case. If it is the fact it is the fact. 

70 By Mr. Siegal: 

Q. (Continuing reading:) 

“A. That revolver was given to me by McDonald’s father on Mon¬ 
day, December 1—I mean November 31. I looked the revolver up 
and found out where it came from.” 

— Do you remember giving that answer to that question? A. 
I may have. 

Q. Docs that refresh your recollection, Mr. Springman? A. It 

could not have been November 31. because there was not anv No- 

*/ 

vember 31. 

Q. 1 am just reading what your testimony says here. 

The Court: You cannot commit the witness to a dav that does not 
exist. 

Mr. Siegal: 1 am only asking whether be made that answer. In 
a hurry he might have made the error. (Continuing reading:) 

<4 A. That revolver was given to me by McDonald s father on 
Monday December 1st. 1 looked the revolver up and found out 
where it came from.” 

Did you make that answer? 

The Witness: 1 may have. Part of it is all right, because Mc¬ 
Donald’s father did give me that gun." 

That when McDonald’s father gave him the gun he proceeded, in 
a way best known to himself, to look up where it came from; that 
he succeeded in finding out it came from Tendler’s store; that his 
reports had not come in, and he went out and made an attempt to 
find out; that as a matter of fact, McDonald’s father did not bring 
this gun to Headquarters two days before McDonald was arrested; 
McDonald’s father brought this gun to headquarters after McDonald 
was arrested. 

71 That he did not receive the gun until Monday December 
the 1st; that was the first time he knew about the gun; it 

was before he brought McDonald into headquarters; he did not see 
Tendler until after he had possession of the gun ; he did not call on 
Tendler until Tuesday; that on Monday aft- roll call between 7 and 
7:30, after he had come into possession of the revolver, McDonald’s 
father had a conversation wherein Mann made some statement to 
Schwartz, that “You know that you got this gun in Tendler’s store”; 
that at that time the revolver was present, having received it from 
MacDonald's father. 

Redirect examination: 

That Mr. Tendler identified the gun as the gun he had sold to 
defendant, Schwartz. 
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Whereupon Dennie J. Murphy was called as a witness on be¬ 
half of the government and having been first duly sworn, testified 

substantially as follows: 

«■ 

That he is a member of the Metropolitan police force attached to 
detective headquarters: he has been associated in the Police de¬ 
partment for about six years; that he was present at the time 
Schwartz was arrested in connection with this case; that it was Mon¬ 
day about 3 o'clock a. m. December 1st at Schwartz’s home out on 
12th street: that after Schwartz’s arrest he was present when there 
was a conversation held between Schwartz’s wife and the defendant 
relative to this case: that while Schwartz was present his wife said 
words to this effect—“I knew you were going to get into trouble 
fooling with that hunch of bums”; that he was present at 

72 headquarters when there was a conversation held between Mer¬ 
ritt, Schwartz. McDonald and Mann, in the squad-room at 

headquarters: there were present at that time several of the de¬ 
tectives. McDonald. Merritt. Mann and several more and a man 
named Smith: he thinks Mr. Springman was one: that he talked 
to Merritt and McDonald and all of them, Schwartz being present 
at the time and McDonald said, using very profane language to 
Schwartz: ‘‘You got us in all this trouble. Why don’t you be man 
enough to tell the truth about it?”; that Schwartz did not say any¬ 
thing: he said lie did not know what he was talking about or words 
to that effect: that he docs not know what the answer was, but he 
denied it, that lie had anything to do with it: does not recall what 
Merritt said to Schwartz at the time: at that time witness said to 
Schwartz. “You told me once that you did not know these men”; 
Schwartz denied knowing McDonald or Merritt or any of them; not 
at that time, hut a previous time when witness was talking to him; 
that he did say when witness was talking to him that he knew a 
man bv the name of Squirrel: that he had let him sleep in his garage 
at one time, and gave him something to eat. but he didn’t know 
where Squirrel was then : that Schwartz said he had met Macdonald, 
was introduced to him. when and by whom witness does not re¬ 
member: Schwartz admitted that he knew the man—1 mean, Merritt 
was the man that he knew—as Squirrell; that before he left 
Schwartz’s house that night he was placed under arrest he had oc¬ 
casion to view the automobile on the premises; that he went to the 
garage and saw Mr. Schwartz’s car there; it was a touring car with 
wire wheels. 

73 Cross-examination: 

That when he first had a conversation with Schwartz he asked 
him whether lie knew McDonald. Merritt and Mann and Schwartz 
said no; that later when Merritt. Macdonald and Mann were present 
with Schwartz in the squad room, he admitted he had known Mer¬ 
ritt under the name of Squirrell: he knew him as Merritt too he 
said: that he is not sure whether Schwartz told him he knew Mann; 
that he would not sav that he did not sav that. 
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Whereupon Frank M. Alligood, called as a witness on behalf 
of the government and being first duly sworn, testified substantially 
as follows: 

That he is a member of the Metropolitan police force, attached 
to detective headquarters and has been so associated with the Metro¬ 
politan poli-e force for eight years: that he knows the defendant 
Schwartz: that he was present on the occasion when he was taken 
into custody at Schwartz's house at about December 1st, 1924; that 
after Schwartz was arrested there was a conversation held between 
his wife and him; that she said: “Oh. Sidney. I thought you would 
get into trouble, having (hem bums, or that mob, around the house— 
or (hose men”: that he had occasion (o view his car and the garage; 
(hat it was a Mercer, and it had a maroon body, California top on 
it, a touring car; witness thinks it had wire wheels; that he was 
present at some of the conversation held after the defendant’s ar¬ 
rest. between defendant, Merritt, Macdonald and Mann; thinks it 
was held the next morning; that is when we confronted Merritt 
and Macdonald with Mr. Schwartz: that conversation was held in 
the detective office, in the pharmacy inspector’s office; that 
74 Mr. Cullinane was present at the time; he thinks Mr. Dar- 
neille was present at the time, but be is not positive about 
that; witness thinks Cullinane asked Macdonald and Merritt who 
was present the night they held up Mr. Work, and he said. “We 
two”—that is, Macdonald and Merritt—and Mi. Schwartz drove his 
car, a Mercer.’’ And he said that Mann was along too—Jerry Mann 
was along too, but be was in the car; (bat Schwartz said he didn’t 
know them at all, he didn’t know them fellows; he meant Merritt 
and Macdonald. And Macdonald said, “What tlie hell are you 
talking about? You know damned well they have got us right. 
Whv don’t vou tell the truth about it?” 

i. i 

Cross-examination: 

That he would not say that Mr. Murphy was not there; that Mr. 
Springman was not there that morning: (bat witness and Darneille 
talked with Merritt and Madonald and Schwarts and Mann on dif¬ 
ferent occasions than Mr. Springman talked to them; that he did 
not see a man named Smith there. 

Whereupon Charles J. P. Weber was called as a witness on be¬ 
half of the government, and having been first duly sworn, testified 

suhstantiallv as follows: 

« 

That he is a member of the Metropolitan police force stationed at 
detective headquarters; that he has been associated with the force 23 
years; that be was present on the occasion when defendant Schwartz 
was arrested at his home and Mrs. Schwartz made the remark as 
witness recollects it. “This is what comes of you and your gang.” 
That before he left Schwartz’s house that night he had occasion to 
see his automobile; that Mr. Schwartz complained of being sick, 
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and we had an open car, and it was rather raw, and I sug- 
75 gested to him that if he wanted to drive his car we would 
he glad to let him get his car, and I would go down to the 
place with him. He carried us out to the garage, and while we were 
out there we couldn't get the car started, and we had to leave the 
car there; that it was a wire wheel Mercedes California top; that 
he was present at detective headquarters when a conversation was 
held between Schwarts and Merritt. Macdonald and Mann, on Mon¬ 
day morning. December 1st. after nine o’clock roll call at detective 
headquarters: Mi*. Cullinane. who was the officer that was assigned 
to the Work case, called Merritt and Macdonald into the presence 
of Mr. Schwartz, and asked them if tliev knew Schwartz, and both 
admitted they did. And he asked them—I think he asked them 
what part Schwartz had in the robbery of Work, and they said that 
he drove the car. And they made a further statement that after 
leaving there they went to Schwartz's garage and divided the money; 
that the defendant denied absolutely that he knew these people or 
had any part in it. He denied that to them; that witness was 
present on another occasion when a conversation was held between 
these parties after the seven o’clock roll call in the Detective office, 
when the father of McDonald brought a gun to the office and that 
gun was on display; that there was a young girl there; he thinks 
her name was Shafer, when the gun was put up in the presence 
of the defendant, and she said that was a gun similar to the gun; 
that McDonald. Merritt and Mann were standing there; that they 
asked her about this gun and where she had seen it. and she said 
that a gun like that had been passed in the front seat of an 
7b automobile to the rear seat where McDonald was, and that 
she—that Mann and Schwartz were in the front seat, and 
she and McDonald and. she thinks. Merritt were in the rear seat. 
That Schwartz denied any connection whatever with these people. 


Cross-examination: 

11 is recollection is that on the occasion when Miss Shafer was at 
Headquarters she was not sure which one of the two it was in the 
front seat who passed the gun back; that he does not know whether 
she was asked the question whose gun ot was; that she said it was 
passed from the front seat back to the rear seat; that he has no 
recollection that she mentioned the fact that Jerry Mann passed 
the gun back; that it is his recollection that she said the gun was 
passed back and Schwartz threw a package out of the window of the 
car; that she mentioned a package. It seems to me there was a 
package mentioned, and that Schwartz had thrown the package out 
of the car; that he has no recollection of anything said about bullets. 

Whereupon Dennis J. Cullinane was called as a witness on be¬ 
half of the Government and, having been first duly sworn, testifies 
substantially’ as follows; 

That he is a member of the Metrof>olitan Police force attached to 
Detective Headquarters; that he has been associated with the Metro- 
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politan Police for twenty-five years; that he knows the defendant 
Sidney Schwartz; that he was present when a conversation was held 
between Sidney Schwartz the defendant, and a man named Merritt, 
McDonald, and another man named Jerry Mann; that the conversa¬ 
tion was held in Police Headquarters on the morning of December 
1st, 1924, and witness talked with McDonald and Merritt 
77 in regards to the Work case; that he saked McDonald and 
Merritt if thev knew Schwartz and they said they did; 1 said, 
“What part did he take in the Work case, 6th and G, Northeast, on 
the morning of November 22nd?” They said he drove the car. I 
said, “Where was he when the robberv occurred?” Thev said he 

7 U 


was right there at the wheel of the machine, on the southeast corner 


of 6th and G, where the car was standing; then 1 said to Schwartz, 


“Well, Schwartz, how about that?” 


lie said, “I never saw those men, 


and I don’t know them at all. 1 know nothing at all about what 


they are talking about.” I said, “Have you got anything further 
to say? Do you want to ask any questions, Schwartz?” He said, 
“No, I don’t know those men.” 


Whereupon the government rested its case. 

Whereupon, the defendant made the following motions to strike 
out certain testimony, all of which motions were denied and excep¬ 
tions allowed to the "defendant. 


78 (Copy of Pages 244 to 248 of the Record.) 

(The jury heretofore empannelled in this cause resumed their 
places in the jury box.) 

Mr. Siegal: If your Honor please, in the Schwartz case, I have 
several motions which I would like to make, and I do not think 
the jury ought to be present during the discussion of these motions. 

The Court: Very well. The jury may step out. 

(Whereupon the jury withdrew from the court room, and the 
following proceedings occurred in their absence:) 


Mr. Siegal: If it please the Court. The defendant moves the eourt 
first, to strike out the testimony of the witness, Jacob Tendler, which 
appears on pages 55 to 68 of the record, and the testimony of Morris 
Tendler, which appears on pages 126 to 1 :> 1 inclusive, upon the 
ground that the evidence of the Government has not established 
that the gun alleged to have been purchased on the night of 
November 20, 1924, by this defendant was used in the alleged 
robbery of Mr. Work on the morning of November 22, 1924; and 
upon the further ground that the evidence showing that the de¬ 
fendant had previous- committed an independent criminal act, hav¬ 
ing no tendency to prove directly the commission of the act under 
investigation is inadmissible. 


The Court: Do you refer to an act of carrying a concealed weapon? 
Mr. Siegal: That might be one, and also the giving of a bad 
check in payment for it. 
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The Court: Well, the fact that the cheek was bad has nothing to 
do with this case. If it was. The fact is—if it be a fact—that 
Schwartz bought the pistol. So the motion on the ground is denied. 

Mr. Siegal: Exception. 

The defendant further moves the Court to strike out the (lovern- 
ment’s Exhibit No. 1. (the check) upon the ground that the check 
has no bearing in this case and is in no wise competent to establish 
that this defendant took part in the alleged robbery on 
79 November *22, 19*24, four days after the alleged passing of 
the check. 


The Court: Denied also. 

Mr. Siegal: Exception. 

The defendant further moves the Court to strike out (lovern- 
ment’s Exhibit No. *2. the gun alleged to have been purchased on the 
night of November *20, 19*24, upon the ground that it has not been 
shown that that gun was used in the holdup of Mr. Work on the 
morning of November 2*2, 1924. 

The Court: Motion overruled. I do not know that it makes anv 

__ __ %j 

difference whether that particular one was used or not. However, 
I think there is evidence to sustain a finding by the jury that it was. 


Mr. Siegal: Exception. 


The defendant further moves the Court to strike out the testi¬ 
mony of the witness Shafer, which appears on pages 1:12 to 149 
inclusive, on the ground that no matter what happened on the 
night of November 20, 1924. it is not binding upon the defendant 
in this case under this indictment, since it is charged in this indict¬ 
ment and the evidence produced by the* (iovernment establishes 
beyond a question that the complaining witness was robbed on the 
morning of November 2*2, 1924. 


The Court: November 20 was the date of the purchase. 

Mr. Siegal: Yes, sir. 

The Court: The motion is denied. 

Mr. Siegal: Exception. 

The defendant further moves the Court to strike out the testi¬ 
mony of the witness Shafer, upon the ground that the testimony 
of the witness shows that the matters about which she testified con¬ 
cerned or had to do with a man introduced to her as Schwartz but 
whom she could not identfy as the defendant Schwartz. 


The Court: Denied. 

Mr. Siegal: Exception. 

The defendant further moves the Court to strike out the 
80 testimony of Charles A. McDonald, which appears on pages 
178 to 188 inclusive, upon the ground that the actions of 
this witness are not binding upon the defendant Schwartz, and upon 
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the further ground that the gun which the witness Me') maid 
produced to Detective Springman at headquarters is not shown by 
the evidence in this case to have been the gun with which the 
robbery of the complaining witness was done. 

The Court: The action referred to, Mr. Siegal, is the production 
of the gun? 

Mr. Siegal: That is right—the finding of it and its production. 

The Court: Denied. 

Mr. Siegal: Exception. 

The defendant further moves the Court to strike out the testimony 
of the witness Elizabeth McDonald, which appears on pages 18)1 to 
180 inclusive, on the ground that it has not been shown that the 
gun which this witness testilied she found at her home, 1884 H 
Street, Northeast, was the same gun that participated in the robbery 
of the complaining witness on November 22, 1024. 

The Court: Well, I think that is practically the same question as 
before. Denied. 

Mr. Siegal: Exception. 

The defendant further moves the Court to strike out the testimony 
of the witness Richard II. Mansfield, which appears on pages 199 to 
202, inclusive, upon the ground that it docs not and cannot bind the 
defendant Schwartz, in that the witness Work testilied that the pocket 
book which was found was taken from the complaining witness by 
Merritt and that at that time the complaining witness Work did not 
se- the defendant Schwartz. 

The Court: That is a question for the jury. Motion denied. 

Mr. Siegal: Exception. 

The defendant further moves the Court to strike out the testimony 
of officers Springman, Murphy, Alligood, and Weber as to the al¬ 
leged statements made in their presence and in the presence 
81 of the defendant at the defendant’s home, 2412 12th Street, 
Northeast, on the morning of December 1. 1924, bv the wife 
of the defendant, Emily V. Schwartz, to the effect that, “I thought 
you would get into trouble having them hums, or that mob, around 
the house, or those men,” upon the ground that the testimony was 
received improperly, that it is not binding upon the defendant, and 
upon the further ground that it is incompetent, irrelevant and im¬ 
material. 

The Court: I think it was received without objection, so it is in. 
Anvwav, 1 think it is relevant. 

Mr. Siegal': Exception. 

The defendant further moves the Court to strike out the testimony 
of officers Springman, Murphy, Alligood, Weber and Cullinane as 
to the alleged conversations had with Mann, Merritt, and McDonald 
in the presence of the defendant Schwartz at police headquarters on 
the morning and evening of December 1, 1924, upon the ground that 
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they were received improperly and that they are not binding upon 
this defendant, and upon the further ground that they are incompe¬ 
tent, irrelevant and immaterial. 

The Court: I do not remember that they were objected to. I do 
not altogether remember what they were, but they had to do wit- 
the case, so the motion is denied. 

Mr. Siegal: Might I have an exception to each one of your Honor’s 
denials? 

The Court: Yes. 

Mr. Siegal: The defendant moves the Court to dismiss the indict¬ 
ment and to direct a verdict of not guilty, upon the ground that the 
Government has failed to show that on the morning of November 
22, 1924, as alleged in the indictment, this defendant held up the 
complaining witness, Mr. Work, and took from him the sum of $180 
and a pocketbook of the value of $1. 

The Court: Motion denied. 

Mr. Siegal: Exception. That is all the motions we have. 

(The jury were thereupon recalled and resumed their places, and 
the following proceedings were had in open court, in their presence 
and hearing:) 

82 Whereupon Mr. Siegel made an opening statement to the 

Jurv on c/e ha If of the defendant. 


Whereupon Sidney A. Schwartz, the defendant herein, was called 
as a witness in his own behalf and, after being first duly sworn, was 
examined and testified substantiallv as follows: 


Direct examination: 

That his full name is Sidney Albert Schwartz; that he lives at 
No. 2414 12th St. X. E. with his wife and two daughters; that his 
business is that of an attorney and accountant and more recently 
he has been dabbling in the sales of real estate; that he is a graduate 
of the Pennsylvania Military College; that he met Merritt first about 
November 1st, 1924, through a young man named Lester, a client of 
Albert Stern, and as a result of a telephone call he met a man he 
now knows as Merritt at the Savoy Cafe on 9th street, on or about 
November 1st, at which time he had a talk with Merritt, con- 
83 cerning some of his matters and at which time he was retained 
bv Merritt as his attorney; that conversation continued for 
about half an hour; that he again saw defendant Merritt at 12th and 
Eye St. N. W. about two days later, that meeting was accidental, and 
as a result of a talk had at that meeting, defendant gave Merritt per¬ 
mission to sleep in his garage, in consideration of which Merritt 
agreed to keep his car clean and to keep the garage clean; that Mer¬ 
ritt actually slept in his garage after that talk; the next time lie 
talked with Merritt was about a week later, as a result of which talk 
he was introduced to a man named Jerry Mann by Merritt; that was 
the first time he ever saw or talked with Jerry Mann; that was at the 
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Savoy Hotel on 9th Street, and lie talked with Mr. Mann concerning 
some matters of his. That Jerry Mann was at his house during hia 
acquaintance only once and on that one occasion he was there for the 
purpose of consulting with the witness about some matters, con¬ 
cerning some trouble that Mann was in; that as a result of the talk 
had with Mann in his home, defendant telephoned in Mann’s pres¬ 
ence to a lady named Mrs. Farrell; that he never met the defendant 
McDonald until after their arrest; that was on December 1st; that 
on the night of November 20th, 1924, he did not go to the place of 
business of Mr. Tendler; that the lirst time he saw the witness Morris 
Tendler was at home about November 24th, when the witness Tend¬ 
ler came to the front door, rang the bell, and as he opened the door 
Tendler stepped in and exhibited to him a check for $5.75, asking 
him if he were Mr. Schwartz. 


The defendant replied “Yes.'’ 
name?” The witness said “No.'’ 


Tendler said: “Is that your 
lie reached up on the mantel 


and took a transparent envelope of the Chesapeake and Potomac 


Telephone Company and showed him that is his name. Tendler 
said: “You are not the man” and then he went out and that 


84 is the last he saw of Mr. Tendler until he appeared here as 
a witness; that on the latter occasion his younger daughter, 

Evelyn, was present. 

That he saw the witness, Jacob Tendler for the lirst time when 
detective Springman brought him to the 1st Police Station; that 
Mr. Springman called upon the witness Tendler to identify him, 
and that Jacob Tendler said, “1 think so.” That before Jacob 
Tendler made that answer, he requested the defendant to put his 
hat on; that he was not in the company of Merritt, Mann or Mc¬ 
Donald on the night of November 20th, 1924; that on that evening 
he was home; that he arrived home about 5 o'clock of the afternoon 
of November 20th, 1924; that previous to 5 o’clock he had been in 
his automobile, having driven after his wife and daughter and de¬ 
fendant brought them home; that the car of a Mercer of the 1921 
model. Originally it was a sport model, maroon color, two seats, 
medium sized car, four passengers and sport model. That after 
his arrival at his home at 5 o’clock, Nov. 20, 1924, that his wife 
and daughter placed the car in the garage just 90 feet back of his 
house on the alley; that is the same garage Merritt had access to and 
in which Merritt sle]»t; the car did not need a key before you could 
operate; after he had placed the car in the garage at about 5 o’clock 
on the evening of November 20th, 1924, he again for the first time 
saw that car just before 8 o'clock the next morning in the garage 
in the morning of the 21st la* took his wife and daughters into town 
as usual and at 9:50 and 10 he returned to his home and worked 
about the place; at about 1 o’clock after he had had lunch he started 
down town with the car to see Judge Giesy, 817 John Marshall Place. 

As he started for Rhode Island Avenue the car bucked something 
the matter; at about 1 :f>0 he turned that car into the Rhode 

85 Island Avenue Garage at 9th and Rhode Island Avenue, 
N. E.; that Mr. Greevy examined the car; that it was jacked 
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up in back end of the garage; the right front wheel was pulled off, 
and the hearing or hub or some nut that holds the wheel on was 
removed and sent to the Bazzuro Engineering Company at 2301 
Sherman Avenue, X. W. That the next time he saw his car after 
he left it in the Rhode Island Garage around 1:30 or 2 o’clock in 
the afternoon of November 21st, was when the car was returned to 
him at 3 o’clock on Saturday afternoon November 22nd; that during 
the period from 2 o’clock on November 21st up to 3 o’clock Novem¬ 
ber 22nd, the car was in the Hhode Island Avenue Garage at 9th 
and Rhode Island Avenue, X. H.; that he did not eall for his wife 
and daughters Friday afternoon; that after he left the car in the 
Rhode Island Avenue garage in the afternoon of November 21st, 
he went home and worked around the place and stayed home all 
that afternoon; that lie stayed home in the evening of that day; 
that he was not in the company of Merritt, Mann or Macdonald in 
his auto or any other automobile on the night of November 20th; 
that he had dinner on the night of Friday at about 7 o’clock and 
stayed home the rest of that evening. That on Friday night, 
November 21st, there was in his home also his wife, two daughters 
and a Mr. Tolman; that he was arrested about December 1st, and 
was taken to Police Headquarters, where he was questioned by the 
officers and that he denied any participation in the Work matter; 
that at no time while he was being questioned, or while he was 
present at headquarters, did he see present at the time he was being 
talked to, or while talking to the officers, the witness Mann, Merritt 


and the defendant, Macdonald were present; that he remembered 

an occasion shortlv after when he was in the District Jail 

* • 

80 talking with the defendant Merritt at which time the de¬ 
fendant spoke to Merritt about the information he had re¬ 
ceived from Scott Smith that he Merritt had brought my car down 
town on November 20th; that Smith had occupied it and driven it 
out Massachusetts Avenue: that he went to Merritt and asked him if 


that were true and he said yes: that Merritt said he did not see that 
it made anv difference to him that he had not missed the car; that 


he told Merritt that if Merritt dared to testify against him as par¬ 
ticipating in the high-way robbery he would kill him. 


Cross-examination. 


Bv Mr. Fihellv: 

V 1/ 

Q. (Handing paper to the witness.) Mr. Schwartz, did you 
write this letter here? Take a look at it. A. I don’t recall that. 

Q. Would you deny that you wrote it? A. Well, I could not 
affirm that I wrote it. I do not recall it, that is all. 

Q. Did you write any letters to Mr. Merritt at the District Jail? 
A. Yes. I wrote some notes to him. 

Q. Did you write it on such stationery as that, Mr. Schwartz? 
A. No. 

The Court: Is that your handwriting? 

The Witness: It is not in handwriting. 
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Mr. Siegal: It is in typewriting, your Honor. 

Mr. Fihelly: There is some handwriting there. 

By Mr. Fihelly: 

Q. Is that your handwriting on the top? A. No, I don’t think 
so. 

Q. Would you deny that that is your handwriting on the top? 
A. No, i couldn't deny that either. 

Q. Did you write any letters to Merritt at the District Jail on such 
matters as are contained in this letter? A. Not that 1 re- 

87 call. 

Q. Would you deny that you wrote a letter to him con¬ 
taining such matteis as this? A. Well, 1 may have. 1 might have. 

Q, And the letters that you wrote to him you put in the mail, 
didn’t you? A. No, I sent notes to him by messengers, usually. 

Q. Who were the messengers that you sent? A. Well, I com¬ 
municated with him orally, tbrought my attorney. 

Q. Was there anv other messenger, outside of vour attorney? 
A. No. 

Q. Did your attorney convey these notes, or just oral messages? 
A. The oral messages. 

Q. Do you remember writing any notes to Merritt at the Dis¬ 
trict Jail? A. In the jail we were passing notes back and forth. 

Q. Outside of the jail did you ever write a note to him? A. 
Outside of the Jail, no. 

Q. Then you could not have any hesitancy in saying- 

Mr. Siegal: I object to any argument. 

Mr. Fihelly: 1 withdraw the question. 

By Mr. Fihelly: 

Q Then I take it, Schwartz, you deny you ever wrote a letter 
to Merritt, or sent a note of any kind to him outside of the District 
Jail, outside of the time you were both there? A. There is one that 
I recall. 

Q. Tell us about that, will you? 

Mr. Siegal: I object to it. I object to him giving the contents 
of any letter. The letter ought to be here. 

By Mr. Fihelly: 

Q. Is it this letter? A. No, that is not it. 

88 Mr. Fihelly: I ask that this letter be marked (loveinment’s 
Exhibit A, for the purpose of identification. 

The Court: Mark it (iovernmenfs Exhibit No. 1. 1 prefer the 

figures. 

Mr. Fihelly: If your Honor pleases, there is already a Govern¬ 
ment Exhibit No. 1. 

The Qourt. Then give it the next number. 
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(The letter referred to and so exhibited to the witness by Mr. 
Fihelly was marked by the Reporter “Government’s Exhibit No. 5 
for identification. 5/8/25. J. B. C.”) 


By Mr. Fihelly: 

Q. (Handing paper to the witness.) Did you ever see this en¬ 
velope before, Mr. Schwartz? A. I suppose so. 

Q. Did you put the writing and the typewriting on there? A. I 
don’t know. I don't know whether I did or not. 

Q. You may have. A. 1 may have. 

Mr. Fihelly: May this envelope be marked Government’s Exhibit 
5-A for the purpose of identification? 

The Court: Let us have it marked 0, and then we will not get 
confused. 


(The envelope so exhibited to the witness by Mr. Fihelly was 
marked bv the reporter, “Government’s Exhibit No. 0 for identifica¬ 
tion. 5/8/25, J. B. C.”) 


Bv Mr. Fihellv: 

4/ 4- 

Q. (Handing a paper to the witness.) Did you ever see that letter 
before, Mr. Schwartz? A. Whv. 1 don’t remember this, Mr. Fihellv. 
All the facts stated in there are not in accord with the facts. 

Q. Did you write it? A. 1 don’t know whether 1 did or not, 

but I have talked with the woman since- 

(). You mav have written the letter? A. I mav have 

^4. 4 

89 written the letter, but she repudiates that. 

Mr. Fihellv: Mav this be marked for identification? 

4 • 

(Thereupon the letter last referred to was marked “Government’s 
Exhibit 7 for identification, E. D. 5/8 25.”) 


Bv Mr. Fihellv: 

V 4 

Q. Did you write that letter, Mr. Schwartz (handing letter to the 
witness)? A. 1 don't know. 

Q. You may look at it. if you will. A. There is one I did write 
and sent it, 1 admit it. (After examination of letter:) Well, I 
will give the same answer a- out that. I don’t know. 

Q. You may have written it ? A. I may have written it. 


Mr. Fihellv : I ask that this he marked “Government’s Exhibit 8’’, 
for the purpose of identification. 

(Thereupon the letter last referred to was marked “Government’s 
Exhibit 8 for identification, E. D. 5/8/25”; and the envelope in 
which the same was inclosed was marked “Government's Exhibit 
for identification 9. E. D. 5/8 25.”) 

Q. You know a woman named Mrs. America? A. I do. 

Q. And you have talked with her concerning your case, haven’t 
you? A. I have. 
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90 Mr. Siegal: I object to that. That is not proper cross-ex¬ 
amination. Nothing was asked about it on direct examina¬ 
tion. 

Mr. Fihelly: That is true, but the government desires to show on 
general principles that this defendant has talked with said witness 
in an endeavor to build up an alibi. 

Mr. Siegal: I was limited in my cross-examination to what 

91 was done on direct examination. If these people have any 
evidence as to the alibi, let them produce it in the proper way. 

The Court: Well, I have ruled recently and I have no reason to 
change my ruling. On an examination of authorities, particularly 
of the case in the Court of Appeals in Maryland, which holds 
that where a party in a civil or criminal case takes the stand and 
submits himself for examination, that the ordinary rules that there 
may be no cross-examination except those matters which have been 
gone into on direct examination does not apply. That is the point 
you were making, Mr. Siegal? 

Mr. Siegal: Yes, sir. 

Mr. Siegal: Of course your Honor knows that rule would not 
apply if it was a direct question in issue, but this is a collateral 
matter. 

The Court: In taking Mr. FihellyV statement that is a direct 
matter—it would be a matter directly involved in this case, so the 
question there, whether he knew of a certain person and he answered 
“Yes”. 

Mr. Fihellv: Yes. vour Honor. 

c- t 

The Court: Now I take it your motion is to strike out, in view of 
the fact that the question has been answered. 

Mr. Siegal: If it has been answered, I move to strike it out. 

The Court: I overrule that, and you take an exception. 


That letter to her concerning his defense from the District jail; 
that on the 20th of November he did not meet Merritt or Macdonald 
at any time; that he did not go on the 20th of November and 
92 purchase a gun: that he never purchased a gun in his life; 

that he has never seen this gun, unless it is the one Mr. Spring- 
man brought there he saw that; that he never bought a gun at any 


time; that he never did know where Mr. Tendlers business is until 
April 3rd; that he was never in there until April 3rd; that on the 
20th of November he did not see the girl named Shaffer; that he 
never saw her until he saw her at headquarters; that his car broke 
down on November 21st, Friday. That on the 20th when it was 
alleged the gun was bought, it was running. That he used it in 
the morning of November 21st; that the night the gun was bought 
he did not use it at all; that it was in the garage so far as he knew; 
on that night he did not see Merritt, Mann or Macdonald; that lie 
recalls the day the older Tcndler spoke to him at the house and on 
that occasion he showed him this check; that he did not write out that 
check. 

That he told Tendler his name was Schwartz; that he did not tell 
Tendler that he was not the man who bought the gun and made out 
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the cheek, but he knew the authorities who did; but that he told 
him he knew of a Mr. Schwartz with one of these initials; there is 
a Harry Schwartz on street; he is in the local directory; that he does 
not know where he lives; that lie did not look at this address; that 
he did not look at the address under the name; that he did not 
make a careful examination of the check; that Mr. Tendler did not 
say that this check had heen given by him in the purchase of the 
gun; that Mr. Tendler said he was tlie wrong man; that he does 
not remember telling Mr. Tendler that he would see this other 
Schwartz and that he know he would pav the money and he would 
give it to Tendler. 

That he did not know the other Mr. Schwartz; that he did 

93 not promise Mr. Tendler that he would get in touch with him 
in any wav; that he never saw young Mr. Tendler before the 

time when Mr. Springrnan brought him to No. 1 ; that he learned 
for the first time that he with Merritt had used his car in the Dis¬ 
trict Jail; that he was told by Scott Smith a stranger; that Merritt 
said he used the car on the night of the :20th; that he told him at 
the District Jail that it did not make any difference to him; that he 
didn't miss it anyhow; that Merritt had stayed at the garage two 
or three nights; it was not a fact that he was there two or three 
weeks; that he paid him a good salary. That on one occasion he 
took him in the kitchen and gave him cold roast leg of lamb; that 
Mann was in his house once; that Macdonald was in his house; that 
Mann was not there probably when the Works rohherv was talked up; 
that he thinks he was not; that Mann never was in his house; would 
not let him shave in his house. 

That his car was a Mercer, wire wheels and maroon color. That 
he was at home on Friday 21st and all that night ; that he had not 
been working that week; he was trying to sell real estate and his time 
was his own; that it is not a fact that during the week of the 20th, 
21st and 22nd. this man had been at his house and talked over the 
plans of the Works robbery: that he never seen Mann at all; that 
he was not with Merritt when Merritt was at his house; that he never 
heard of any of these, Mann. Macdonald and Mr. Merritt, talk of 
Works; that he first heard of Mr. Work when a warrant was read to 
him at his house; that he knew all about Mr. Work after Mann had 
explained who lie was in the District jail in the cell with him; that 
he wa s never questioned in the presence o f Me rritt, McDonald or the 
detective; that he was always alone: that he never saw this black¬ 
jack; that he did not know anything about that blackjack: that he 
never that he never saw MacDonald with the gun; that it was 

94 when he started into town the 21st about 1.30 when he had 
this trouble with his car and there was nohodv with him at 

that t ime; that he was going down to see Judge (Jiesy, he called up; 
that he rode thereafter for the Khode Island Ave. garage just as he 
turned off Montana Ave.; that he managed to get down to the 
garage and the car stayed there until the next day; there was no ap¬ 
preciable delay: that lie went into the garage immediately; that it 
was approximately 1.30 I\ M. November 21st when he got to the 
garage that Mr. (Jreevv was there when he got there; that there was 
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a colored boy there and the head man; that he left the car there and 
went home and got there probably a half hour or so after he left the 
car; that he tried to get it that afternoon to go for his people, and 
when he got home neither Merritt, MacDonald, or Mann were at his 
home; that he made no arrangements to have them there during 
that dav; that Mann had been there once on his own trouble and at 
that time Merritt and MacDonald were not there; that he does not 
recall how long it was before the 21st of November Mann had been 
at his home; it was before that but he does not know just when; 
it was about November 1st when he first met Merritt; he was intro¬ 
duced to Merritt by a man named Lester; that when he was intro¬ 
duced to him, Lester said, “This is a kid who thinks he is going to 
be arrested and take him back to the reform school;” he was not in¬ 
troduced as Merritt; he did not get any name then; he did not recall 
any name of the man; that at the first Merritt's name was not given; 
that he did not employ this fellow at his garage; he merely extended 
charitable consideration; that is not employing him but it gave him 
some money in consideration of his working around the garage; 
Merritt did work on the car; that the Defendant did not ask Merritt 
for his name; that he did not ask where he was from; that he 
95 did not care; he did not give him a key to his car; no key 
was necessary to the car; the ignition did not shut off; that 
he did not use a key when he started the car; he did not need any 
key; there was no lock on the wheel; it is not a fact that he denied 
to Detective Springman when MacDonald was also present; that he 
knew anything about this man; that he did not tell Detective Mur¬ 
phy in the presence of Merritt that he knew Merritt both as Squirrell 
and Merritt; that he never had any conversation with Detective Mur¬ 
phy at any time and did not know Detective Murphy until he was 
|>ointed out to him in the District Jail; that he first saw Miss Shaffer 
at Headquarters the night of December 1st; that on the evening of 
November 21st when he got through working around the place he 
went up and read ; he always read and he got through working around 
the place just before he got dinner at 7 o’clock; he does not know 
whether at that time he finished or started dinner; the rest of the 
night he read mazazincs and then went to bed; that he read by the 
library table lamp in the music room; that he don't know how long 
he read; that he read until his eyes got sleepy and then lie went to 
sleep; that lie retired any time from 9.MO to 10.MO but he does not 
know on this particular night that it was before 12: that he was not 
over Northeast anywhere on the night of November 21st; that he does 
not know anything about that section of the city; that he was not 
at Keith’s Theatre: that he was not around Harvey’s; that he was 
not present when MacDonald and Merritt held up a man named 
Vi ork; that he was not present when those men went back to his 
garage and split up some money a man was robbed of; that he does 
not recall the officers looking over his car, but he tried to start it 
and at the time of his arrest he read the warrant, and he then saw 
in the warrant the date he was charged with the robbery; he just read 
it and that is all; he remembers that name, reading that name, John 
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W. Work, on there and telling them he did not know any- 
96 thing about him; that he recall? the repaid bill was $22, he 
thinks; that he got a bill and paid it in installments; he did 
not know just how that is; that he got the bill and paid it in three 
installments he thought; that he does not know whether he has the 
bill; might have it at home; that he did not look for it; that he paid 
the three installments to Mr. Groovy the manager of the place in 
cash; that he does not know whether anv one else was present that 
he just asked Mr. Greovv for the bill; he did not get it through the 
mail; he remembers giving Mr. Groovy $10 in one installment; he 
does not remember what the rest of it was; that the $10 was paid bim 
on account; that the $10 was not for this particular bill; just for the 
general account; that /lie though it was $)»(>.85 was the whole 
amount: his recollection is that this particular bill came to $22. 


That he recalls several conversations he had with Merritt at the 
jail; that he recalls the particular conversation in which he said that 
if Merritt testified in this case that he Schwartz participated in this 
robbery, that he would kill him: that he did tell him that and he 
told Mann that; that he meant it at the time. 


Whereupon William James Greevy was called as a witness for 
and on behalf of the defendant and. having been first duly sworn, 
was examined and testified substantiallv as follows: 


Direct examination: 

That he lives at ">00 did St. S. E.; is an automobile mechanic: was 
such on November 21st. 1024. and was employed at 900 Rhode 
Island Avenue. N. E. at the Rhode Island Avenue Garage: that he 
knows the defendant. Schwartz, only from coming in with 
97 the car: that ho knows the Mercer car that Mr. Schwartz 
drove: on November 21st. 1924, he* saw the Mercer ear some¬ 
time in the afternoon after 2 o'clock in his garage: that Mr. Schwartz 
drove the car into the garage, telling him there was something 
wrong with the front wheel and asked him to lix it up; that he looked 
over the ear and found that the rear hearing on the right front wheel 
was broken and that the large nut—the large brass nut that holds the 
hearings in had cracked and the threads in the hub were broken; 
that as a result of his examination of that Mercer ear. he had to take 
the wheels off and have a new nut made; that he left the car stand¬ 
ing in the garage jacked up with the wheel off; that the wheel was 
just setting alongside of the ear: that he was not able to repair that 
car that afternoon : that he had to have the parts made because there 
is no Mercer agency in Washington, and that he had the parts made 
at the Bazzuro Engineering Company on Sherman Avenue in the 
2600 block: that he took the wheel off and took the nut up to the 
Bazzuro Engineering Company and asked them to make another 
one; that it was //after f> o'clock that afternoon that he got from the 
Bazzuro Engineering Company the thing which he had asked them 
to make: that it was November 21st: that he returned it to the shop 
after he got it after 5 o’clock; that Mr. Schwartz’s car was still jacked 
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up with the wheel off; that he repaired Mr. Schwartz’s car the follow¬ 
ing morning Saturday the 22nd; that he delivered Mr. Schwartz’s 
car to him the afternoon of that day the 22nd; that from the time 
Mr. Schwartz’s car was brought into the garage on Friday November 
21st. until it was delivered back to Mr. Schwartz on Saturday the 
22nd, the car did not leave the garage; that it was impossible to have 
driven the car out of that garage. That he fixes the date of 
98 November 21st, 1924, as being the date on which he got 
Mr. Schwartz’s car by a job ticket made out ; when any car 
comes into the garage for repairs and the date that it comes in; that 
he identifies a paper as the job ticket for this particular job; that 
he wrote the job ticket out. 

(Thereupon the paper referred to was marked ‘‘Defendant’s Ex¬ 
hibit 2.) 

That he identifies a paper as having been received from the 
Bazzuro Engineering Company ; that he paid the Bazzuro Engineer¬ 
ing Company for the job they did on this particular car and this 
paper is the receipted bill received from the Bazzuro Engineering 
Company. 

(Thereupon the paper last referred to was marked “Defendant’s 
Exhibit 3.) 

That in his business at the garage he keeps books; that he 
identifies two books as being the books kept and used in his garage 
on November 21st; that there was on that date an entry made in 
his books on this particular job for Mr. Schwartz; that his wife made 
the entrv at his direction; that he identifies the entrv. 

(Thereupon the page of the book indicated opposite the entry 
indicated was marked “Defendant’s Exhibit 4.) 


That the hook in which the entry known as “Defendant s Ex- 

i/ 

hibit 4, is used as a ledger and that entry apjiears on page 7; 
that after examining Mr. Schwartz’s car on the 21st of November 
he ascertained it was necessary to send to the Engineering Company 
for its repair, and he caused the entry to that effect to be made in 
one of his hooks; that he identifies the entry; that the entries were 
made bv his wife at his direction. 


99 (The two entries referred to arc the Barzaro Engineering 

Company and the Bearing Sales Company, marked “De- 
dendant's Exhibit No. 6.) 


On cross-examination: 

The he has known Mr. Schwartz since he has been at the garage, 
about 7 or 8 months; that he thinks that the work that he done on 
Mr. Schwartz's car on the 21st of November cost $26.; that he does 
not remember whether it was $22. other than the entry in the hook 
exactly what it was, that he could tell what was charged Schwartz 
if he saw the books; that it was $20.; that it was not $24.75; that 
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he does not know whether he gave him a receipted bill; that he don't 
remember whether he ever gave him a bill for the work; that the 
work was paid for by Mr. Schwartz; that he does not remember 
in what manner it was paid for; it was)some of it paid about a week 
later; he does not remember exactly how much; it was paid for by 
cash and he does not know who was present when it was paid, but 
it was paid to him and he put the money in his pocket; that he 
guesses he receipted it, ves; that he put it down as paid on the 
tieket; that some money was paid about a week later; that he does 
not recall how much; that he does not remember whether that 
money which was paid about a week later, was paid on Mr. 
Schwartz’s general account; that he knows it was paid for work that 
had been done bv his concern for Mr. Schwartz; that he does not 
know exactly for what particular work; that this car was brought 
to him on the 21st of November sometime after 2 o’clock in the 
afternoon; that he thinks there were two young men with him at 
the time; they were white men; that he does not know whether 
he would know these men if he saw them again; that they 

100 were voung men; that he could not sav whether he had ever 
seen those men before; that one was a short heavy built 

young man and the other was a tall young fellow, and those men 
left tlie garage when Mr. Schwartz did; that they went out together; 
that it was sometime in the following afternoon that Mr. Schwartz 
received his car hack again; that he does not know what time; 
that it was after 12 o’clock; that there is nothing on the job ticket 
which is made out by his concern/ for the work, it being on this 
job ticket that he made out the hill and charged it to Mr. Schwartz’s 
account; there is nothing on it to show what time this car came 
into the garage or what time it left there; that he has no way from 
any of his accounts of telling whati particular time on the particular 
day the work was done on the car; just the fact that the work was 
done and it was (‘barged to the man; that he can point out that it 
was done after 12 o’clock and the car came in in the afternoon and 
Mr. Schwartz asked him to have the car out the following after¬ 
noon about 4 :d0 so he could go to get his family; that he has only 
used these job tickets and stopped using them two months ago; that 
it was a Mercer car he did the job on, wire wheels; that Schwartz 
came for the car; that he was there when it was delivered to him: 
that these men he has seen the day before were not with him ; 
Schwartz was alone: that he does not recollect whether the keys were 
left with him to the car: that he did not remember the lock on the 
car, whether the key ha* to he in the lock to start, or whether it 
was a throw lock; that sometime Saturday afternoon the car was 
delivered to Schfartz it was after 12 o’clock; it was sotne- 

101 time after 12; it was not <S o’clock in the morning ; defendant 
called personally and got the car Saturday afternoon; his 

garage is an all night garage; that he got through work about 5;.‘10; 
does not know what happened at his garage until he got hack the 
next morning: it was not possible for the wheel to be put on the car 
and the car used that night; it is a fact that all he knows about the 
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car he left the car there with the wheel off and left alone and came 

back next day morning and found the car in that condition, Friday 

afternoon the 21st; that the time close to two hours, a mechanic 

and himself; the mechanic’s name is Edward Club; that he could 

not tell where Club lives; he does not work for him now; Club 

worked for him about five months; he was a white man; that he 

had colored help working at the garage; that he did not do any 

work on the car other than cleaning the car; that he did not know 

the condition of the car when the car was brought in by Schwartz 

and these two men; that he really does not know where Club 

lives: for a while he lived on 7th street near G, but where he is 

now he does not know; both of them did close to two hours’ work 

on the car that Fridav afternoon; that tliev took the wheel off and 

» * 

the nut from the hub; that there remained to be done it it, bearing 
made and retainer for the bearing and the wheel put back; that 
he would sav that about 4 or 5 hours' time was consumed alto- 
gether on the car; that it was at least a four hour job; it could not 
have been done under four hours he had had the parts but lie could 
have done it in three hours if he had the parts; but it could not 
be done in less than three hours unless he had the parts; that he 
is certain that this job which Mr. Schwartz brought in to him on 
November 21st and the labor he had done could not be done in 
less than three hours unless he had the parts. That the 
102 slips are made out with the carbon copy and there may have 
been added on the other time without the carbon. That this 
slip is not authentic. So far as that shows it may not be. That 
this slip is not authentic according to the book but that the book 
is authentic. That he started on the job on the 21st, the exact 
date he don’t know. It was after the car was brought in, a short 
while after, sometime after two o’clock, around two o’clock. That 
he could not sav exactly how much work he did on it the next dav. 
That it was a case of just putting the wheel hack with the hearing 
and the new retainer. That he imagines it would run about two hours 
the following day. That lie guesses it would be finished in three 
or four hours before Mr. Schwartz got it. That he could not answer 
just when it was finished. That he knows he did two hours' work 
approximately on the next day. That he does not recall the hour 
Saturday morning he started to work on the car. That their 
mechanic was there. That he does not remember whether the 
mechanic assisted him on Saturday morning too. That Club, the 
mechanic was there the next morning. That on this job he charged 
so much an hour for his labor. That he did not remember exactly 
how much an hour he charged for this job. That he usually charged 
$1.25 an hour for each man that worked. That he would not say 
that all during the time he worked on this job this man Club assisted 
him. That Club assisted him two hours. That he worked him¬ 
self about two hours. That he knew that Club assisted him two 
hours altogether. That was Club’s time and it took him two hours 
also. That he was present all the time Club worked. That the 
reason the witness only worked two hours on the car was that he 


8. A. SCHWARTZ VS. UNITED STATES OF AMERICA. 


60 


had other work to do, besides that and there was just the two of them 
there. That he was present in the garage working all the 
103 time that Club was but was not present at this job all the time. 

That he very seldom does any night work in his garage but 
in emergency cases he does night work. That there is only one 
on his night shift. That he does not recall who was on duty on 
the night of November 21st. That he does not run the garage. 
He just rents a space there for repair shop. That the night man, 
so far as the night watchman goes, does not come under him at all. 
That there were none of his own men that worked there that night. 
That he had some work done at the Bazzuro Engineering Com¬ 
pany. That he went up there relative to the job around four 
o'clock on the afternoon of the 21st. That he had to have the 
bearing retainer or nut made and the threads chased in the hub. 
That he did not stay until that work was done. That he received 
the finished work after five o'clock that night. That supposing 
it took practically two hours the following day to put the car to¬ 
gether. That both of them did not work together the following 
dav. That both of them worked on it the dav it came in. cut 
the bearing. The bearing had to be cut off the spindle: that it 
would take close to two hours. That it would take two hours if 
both of them worked to put it back. That it would take about two 
hours. That it would take two mechanics working on that car to 
put it together within an hour. That he does not know what time 
lie started to work on Saturday morning. That he does not know 
what time the job was finished. That he came back to the garage 
with the parts lie got from the Bazzuro Engineering Co. that night 
at five o'clock. He put them in the office and locked them up. 
That the tools and all are gathered up every night, and all parts 
and put under lock and key. That he can point to any payments 
which were made in this ledger on this bill for the car on 


104 the 21st of November of last year if lie might see the ledger. 

That the payments were made on the 20th of November. 
That it was not all paid off at one time. There is a balance of $7.00. 
That the $22.00 was paid on his balance. The balance was $20.00. 
That there was no particular job mentioned or anything else. It 
was paid on that job and the other job, on the general account. 
That in addition to going to this Engineering Company in order 
to complete Schwartz' car he had to go to the Bearing Sales. That 
he went there the same afternoon. That there was no work, just 


a case of going there and getting a bearing. That he got the bearing 


after he left the Bazzuro Engineering Company. That lie per¬ 
sonally got this slip that he identified at the Bazzuro Engineering 
Company. That he docs not recall who gave it to him. That 
he does not recall who was present. That it was given to him after 
five o’clock. That the Sales Company is located at 1007—14th 
Street, and that he went alone to both of these places. That he is 
not acquainted with any of the men at the Bazzuro Engineering 
Company who worked there at that time, personally. Just business 
acquaintance. That he remained at the Bazzuro Engineering Com- 
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pany just long enough to take that piece there and give it t > them, 
to have it made, and come back for it. He got it from the office 
there. There are three or four men in the office. That he doe9 
not always fill out the address on these slips. That the make of the 
ear is not on the entry which has been admitted in evidence, and 
these slips, and that he can not find anything on any of these slips 
or in that entry which establishes that there was any work done 
on a Mercer car. That the make of the car is not there. That 
there is nothing in the other book which would show the make of 
the car. That there is nothing in any of these entries or 

105 on any one of these slips which would give the tag number 
of the car. 

By the Court: 

That he keeps time slips of his work. That he has not a time card 
for this car. That if a man goes on to a job he usually gives him 
a ticket, the job ticket, and they mark it. They mark their own 
time, or come to me and tell me the amount of time that they were 
on the job. That he usually puts the amount of charge right on 
the ticket, and that he has a file that tickets are filed and entered 
in the book. That about his own work, that he makes a charge 
for, he does not always put that work on to a time ticket because 
there are so many other small jobs, and going to the telephone, 
and answering telephone and all, he is back and forth off of them 
too much. That the work which is done and charged for gets into 
this gray covered hook, from the job tickets. That the entry charge 
for work that he has done gets into the book from the same place. 
That he puts his own work on the ticket which as a rule are always 

dated. That he would not sav he did work on this automobile on 

„ _ *■' 

the 22nd. He said he did not remember whether he did it on the 
22nd. That the work was done in the garage and that the work 
that either he or his mechanic did was put on to a ticket and it was 
turned over to the person who makes the entry, his wife. That the 
reason all the entries for this work are under date of the 21st is that 
all work that is done on the work as it conies in is dated on the 

dav when it comes in no matter when it is done. That if he abso- 

*. ^ ^ 

lutely completed a job on the 22nd he would put that in 

106 under the 22nd and that would go in the book, provided he 
got the car on the 22nd and that these entries are all made 

consecutively. 

The following appears on page 625: 

Q. All right. Now suppose you got a car from that same man 
on the 21st and you did work on the 21st and there was other work 
to do, you would not enter it on that day? A. No, sir. 

Q. You would later? A. Yes, sir. 

Q. And then the result would be that a job brought in on the 21st 
would appear in that book under the 21st, although the job that 
came in on the 22nd would appear before it, is that right? A. It 
may, yes, sir. 
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On redirect examination: 

That he only had one car in his garage for Mr. Schwartz to be 
repaired and that that car came in on the 21st of November and 
that it left his garage on November 22nd. 

Whereupon Mr. James Clinton Kraft was called as a witness on 
behalf of the defendant and. after being first dulv sworn, was ex- 
amined and testified as follows: 


On direct examination: 

That he resides at 4214 New Hampshire Avenue and is connected 
with the Bazzuro Engineering Company as bookkeeper. That on 
November 21st. 1024 he was in the same business. That he has 
seen defendant's Exhibit 2 before. That it is in his handwriting. 

That it is merely giving a man a receipt for money received 
107 for doing work. That he don't remember to whom he gave 
the receipt. That he would not recognize the man if he 
saw him. That he gave the receipt on the day on which it was 
dated, except if he made a mistake in putting it down, which is very 
unusual. That the date is November 21st. 1024. 


Cross-examination: 

That he did not make anv mistake. That it is unusual to make 
a mistake of date. That the receipt was given on the 21st of Novem¬ 
ber, 1024. That there is nothing on the bill which would tell the 
hour on the 21st that it was given. That he does not know to whom 
he gave it. That it might have been given in the morning of the 
21st or the afternoon, as far as he knows. 


Whereupon Andrew J. Moore was called as a witness on behalf 
of the defendant and. after being first duly sworn, was examined 
and testified substantiallv as follows: 

On direct examination: 

That he resided at 417 Massachusetts Avenue, N. W., is a ma¬ 
chinist. and was such on the 21st day of November, 1924. That 
he remembers doing a job on that day on a certain wheel or hub, 
about live o'clock in the evening. That he could not remember 
the dav. That he did the job between four and five o’clock, as 
near as he can recollect. That the work came from the Rhode 
Island Avenue Oarage, as near as he can recollect. That he com¬ 
pleted the work about five o’clock. That he was not present when 
the completed work was turned over to some one. That he did the 
work. That a few days ago at counsel's request he went to Bar¬ 
rett's Garage in this city and saw a bronze nut in a wire wheel. 
That he recognized the nut in that wire wheel as being the nut he 
repaired. 
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108 On cross-examination: 

That he was present when this work was turned over to him on 
this dav. That he could not sav bv whom it was turned over. That 

& t 4. 

he did not see it brought in. That he does not know what time it 
was brought in. That lie does not know who brought it in. That 
he does not know to whom it was turned over. That he does not 
know the day of the week. That he does not know the month. 
That it was 1923 or 1924. 

On redirect examination: 

That he made a bronze nut for a wire wheel or retaining nut. 

The following appears on page 334 of the Record: 

Mr. Fihelly: If your Honor please, we move to strike this testi¬ 
mony out. I don’t think it has been connected up in any way 
with the case. 

The Court: Well, I took it that possibly there would be an offer 
to connect it up; I judged that from some of the questions that Mr. 
Siegal asked, so for the present it may stay in, subject to a motion 
to strike out. 

Mr Fihelly: Well, if your Honor please, may we strike out the 
part that it came from the Rhode Island garage? He says he does 
not know where it came from. 

The Court: Oh, ves, obviouslv. 

4. 7 4. 

Mr. Siegal: Exception. 

That the only thing he has anv recollection of is making a time 
ticket charging this work to the Rhode Island garage. 

109 On recross-examination: 

That he does not know where it came from. That he has no recol¬ 
lection of seeing it come in. That he was not there when it came 
out. That he knows when he made out the slip. That he made it 
out the dav he did the work. That he does not know what dav or 
month. 

The following appears on page 335: Well let us not go over that 
again. In view of what the witness said it seems to be confined 
merely to the proposition that he made a bronze nut. All the rest 
of it, as he said be knew about it, he got from information fur¬ 
nished him. 

Mr. Fihelly: Yes, your Honor. 

The Court: Consequently it is only that part of it which is stated 
as his personal knowledge which may stay in. That it came from 
some Rhode Island Avenue Garage will have to go out. 

Mr. Siegal: I except, your Honor. 

The Court: I don’t want to make a mistake about this. Why, 
Mr. Siegal? 

Mr. Siegal: In the regular course of this man's duty he did this 
work, and in his time slip he charged it to the Rhode Island Avenue 
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Garage, and I say it connects it it connects it as closely as anything 
could be connected. 

The Court: No, I think it might be possible that he could make 
a closer connection, but that will be the ruling, and you take an ex¬ 
ception. 

Mr. Siegal: Very well, your Honor. 

110 Whereupon Howard Kane was called as a witness on behalf 
of defendant, and after being first duly sworn was examined 

and testified substantially as follows: 

Direct examination: 

That he resides at 118 Thomas Street, N. W. and works at the 
Rhode Island Avenue Garage. That he worked there on November 
21st, 1924. That he knows Mr. Schwartz’- car. That he remembers 
the occasion when Mr. Schwartz brought his car to the Rhode Island 
garage in the afternoon. That the mechanics had some work to do 
on the car. They sent some parts of the wheel up to Bazzuro’s. That 
they took the wheel off the car and the car was jacked up in the 
garage. That the car was taken out of the garage the next day. 
That he knows it was not taken out that night. That he was there 
while the mechanics were working on the wheel. That he left the 
garage about six o’clock that night and that he got to work the next 
day at 7.80, and that the car was there in the same position the 
next morning as it was when he left the night before. 

Cross-examination: 

That he remembers the day when Mr. Schwartz came to this garage 
with the car in the afternoon. That he remembers there were two 
gentlemen with him when he came to the garage with the car. That 
he could not describe them because he did not pay any attention 
to them. That he would not know the men if he saw them again. 
That they looked boyish. They were white and they left with Mr. 
Schwartz. That the car stayed over night. That he does not 
remember the time the next day when it was taken from the garage 
after the work had been finished. That he remembered seeing 

111 it the next morning when he came to work. That the work 
was not finished in the morning. That there was not anv work 

done on it then. That he did not know how long it took to take the 
wheel off. That he knew who did the work on tlie car. That it was 
Mr. Greevy and another fellow. That he remembers the car being 
in there. That he does not remember all about it. That he can¬ 
not tell us the day of the week nor what week. That he can tell us 
the month, in November 1924. 
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Whereupon Mrs. Emily V. Schwartz was called as a witness on be¬ 
half of the defendant and, after being first duly sworn was examined 
and testified substantially as follows: 

Direct examination: 

That she is the wife of the defendant and remembers Friday 
November 21, 1924. That on that day Mr. Schwartz did not call 
for her at her place of employment and take her home. That she 
got home that night on the street car. That on the 20th of November 
Mr. Schwartz called for her in his car and that he did so the day 
before the 20th of November. That on the morning of Friday No¬ 
vember 21, Mr. Schwartz took her to her office and on the afternoon 
of that day she received a telephone message from Mr. Schwartz, as a 
result of which she came home on the street rar. That she got home 
about ten minutes or a quarter after five on the night of November 
21st. That Mr. Schwartz was at home at that time. That later in 
the evening her daughter and Mr. Tolman came to the house, her 
oldest daughter named Marian. That her other daughter, Evelyn, 
came to the house later that evening. That Mr. Schwartz was home 
all that evening. That Mr. Tolman stayed at her home that 
112 evening until about half past ten. That he was in the office 
doing some typewriting with her oldest daughter. That the 
witness was in the front part of the house and that Mr. Schwartz 
was in the front part of the house and that her other daughter Evelyn 
was in the front part of the house. That Mr. Schwartz did not leave 
her house on the night of November 21st at all. That the night be¬ 
fore, Thursday night. November 20, Mr. Schwartz was at home. 
That shortly before Mr. Tolman left, at about 10.30, Mr. Schwartz 
apologized for not being able to take him home because the car was 
laid up in the garage. That she remembers the first day of De¬ 
cember when Mr. Schwartz was placed under arrest. That she did 
not know how many officers were there that morning. It filled up 
the whole front room. That she made a statement in the presence 
of these officers to her husband that night and what she said to him 
was, after she found out what he was arrested for: “That is what 
you get for fooling around with those bum clients.” 

Cross-examination: 

That she did not know anything about Merritt, McDonald and 
Mann at all. That she had never seen any of them at her house. 
That she does not know these men. That she knew whom counsel 
referred to when he asked that question but she never saw them. 
That she never fed Merritt in her house. That she does not know 
whether he ever worked for her husband in his garage. That she 
never saw him in her husband's garage. That she did not know 
whether he slept in her husband’s garage. That she never saw 
these three men in her husband’s study at any time. That she works 
during the day between 9 to 4.30, and that during the week of 
November 21 she was employed regularly. That she did not say 
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in making the statement to some officers there at the house, 
113 “that that is what comes from hanging around with that 
gang of yours,” or “with these bums.” That she did not say 
“gang.” That she said “bum clients.” That her husband’s ear was 
out in the garage that night. That her husband usually took Mr. 
Tolman home. He came out quite a good deal to the house and he 
usually took him home in the evening. The whole family would 
get in the car and drive him home. That this night she is talking 
of, is Friday night when her husband said to Mr. Tolman that he 
could not take him home, that his ear was laid up in the garage. 
That Mr. Tolman is a very good friend of the family in a business 
way. That he has known the family about two years or more. That 
he came to her home frequently. Sometimes she supposed two and 
three times a week and then again would not come for a while. 
Mavbe fiftv times during the vear. That she knows it was on the 21st 
of November that her husband had the trouble with his car. That 
it was something the matter with the wheel on one side. That it was 
the front right wheel. That she does not recall that her husband 
had some trouble with that same wheel a short time before that in 
the month of November, upon which occasion she was informed she 
would have to go home in the street car. She denies that it happened. 
That she does not remember anv other occasion in November when 
her husband did not have the use of the automobile over night be¬ 
cause of something wrong with the front wheel. That she is sure 
that the accident about which she has testified now and the car being 
laid up over might did not take place about a week or two before 
this night. That she fixed the night after Mr. Schwartz was ar¬ 
rested. She figured back the days she had been in the house there, 
and she figured the days on which she was called up at the 
11 1 office and that was Friday afternoon. That her husband was 
arrested on December 1st. that morning. That Mr. Tolman 
had been to her house on that night. That he had been at her house 
two or three nights before that night. That she did not think he 
was there at all between the 21st of November and the first of De¬ 
cember. That she knows the ear was in the garage on November 21st 
and that she figured ten days afterwards and she figured back and 
that there could not be any mistake about that particular night. 
That her husband was home on Thursday night November 20th. 
He was home on — evening that ho brought her from work and put 
the ear away at about quarter to five. That he did not go out after 
that. That she fixes that night because it was the last night she 
had the car before it was put up for repair and she figured that date 
also on December 1st. That she fixes it on the day the car was in 
the garage for repair, and having fixed that date she fixes the other 
incident relating to it bv Mr. Tolman being out there on that date 
too. That she was not with her husband when he took his car to the 
garage. That it was taken in the afternoon. That she does not know 
who was with him when he took the car to the garage. That he did 
not sav anything about it at all. That she was not with him w T hen 
he got the car after it was repaired. That she does not know r when 
her husband got the car except that he got it about Saturday after- 
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noon, because he came after her at work. That he had the ear when 
he came after her that Saturday afternoon and that she does not 
know who was with her husband when he got the car. That tier own 
garage is about 100 feet back from the house. That she could look 
back from off the back porch and see the garage. That she 
115 did not go to the garage when the car was started from the 
house when she was going to work. That the car was always 
brought around in front. That the garage is in plain view from the 
house in the back. That she does not recall seeing this man Merritt 
in the garage at any time. That she did not bother with the garage. 
That she did not remember any new clients of her husband calling 
at her house about this time in November, 1924, but she heard him 
speak about some man trying to get us to take care of his four chil¬ 
dren. That she never saw this man call at the house. That she 
does not know if he did call at her house. That there were no new 
clients calling at her house about this time as far as she knew. There 
were a lot of calls that came over the telephone. That she did not 
see any calling personally. That she don’t remember seeing Mer¬ 
ritt at that time in her garage or in her house. 

Whereupon Evelyn K. Schwartz was called as a witness on be¬ 
half of the defendant and after being first duly sworn was examined 
and testified substantial!v as follows: 

Direct examination: 

She is a daughter of the defendant and that she remembers during 

the month of November 1924 an occasion when an old man came to 

her house with a check in his hand. That she was waiting in the 

Mercer car in front of her house for her father to come out. That an 

old gentleman came up to her and asked if Mr. Schwartz was home, 

and she said, yes, lie was in the front room. The elderly gentleman 

went into the house. She followed him in to find out what he 

wanted. She got into the house, just as she entered the door 

lib her father was reaching up to the mantle-piece for a letter. 

He showed the letter to the man, and he said “this is my 

name” and the man agreed with my father that the name was not 

the same as the one on the check, and he turned away saying that 

inv father was not the man. That she remembered the occasion 
«/ 

when the Mercer car was at the Rhode Island garage for repairs. 
That she went to school that day. That she attended the Washing¬ 
ton School for Secretaries. That she got out of school at seven 
o’clock. That her father did not get her that night with the car. 
That she came home on the street car, got home about eight o’clock. 
That she made iimuirv as to the reason why her father did not call 
for her in the car. That she remembers who was home that evening, 
her father, her mother, her sister and Mr. Tolman and herself. That 
Mr. Tolman left about 10:9)0. That her father apologized to Mr. 
Tolman that he could not take him home in the car. That he gen¬ 
erally did. That her father explained that the car was in repair. 
That Mr. Tolman went home on the street car. That after Mr. ToR 
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man left her father did not leave the house so far as she knew. That 
on the night before that night, which was Thursday November 20, 
she was home that evening. That she did not go to school that even¬ 
ing. That her father, mother, sister and herself were home that 
evening; That her father did not leave home any time that evening. 

Cross-examination: 

That she does not remember the exact day on which this elderly 
gentleman came to the house. She knows it was before Thanks¬ 
giving. She is sure it was before Thanksgiving in the after- 
117 noon earlv, about 2 :20 as she was out in front in the Mercer 
ear waiting for her father. That this elderly gentleman asked 
her if Mr. Schwartz was at home. That he did not sav what he 
wanted him for. That he did not have the cheek in his hand when 
he asked her. That he did not sav what he wanted her father for. 
That she did not tell him she was Miss Schwartz, the daughter of 
Mr. Schwartz. That she said Mr. Schwartz was at home. That he 
went up the steps and rang the bell and went in the house. The door 
was closed. That right after the door was closed she went in the 
house. That it was possibly a minute or two minutes that the door 
had been closed before she went in there and when she entered her 
father and this elderlv gentleman were in conversation. That she 
did not hear all tlie conversation. That she heard when her father 
showed the envelope to the man. It was an envelope with her father’s 
name on it and he showed the letter to the man and they compared 
it with the name on the check, and her father said “that is my 
name,’’ and Mr. Tendler agreed that is not the same as the name on 
tlie check. That she did not see the check. That she just saw her 
father and this gentleman talking about it. She did not get a look 
at the check. That as Mr. Tendler was leaving he distinctly said 
that her father was not the man he was looking for, and he spoke 
as if he intended to go to some other address. That she did not 
recall anything else that was said bv her father or Mr. Tendler. That 
she did not remember her father saying that he was not the man, 
but that he knew the Schwartz who did buy the gun and gave this 
check, and that she did not remember her father saying that he 
would see that the money was given to him and he in turn would pay 
Mr. Tendler for the check. That her school hours during 
1 IS the month of November were from live to seven P. M. That 
she went to school three nights every week, Monday, Wednes¬ 
day and Friday. That it was a night in November that her father’s 
car broke down and she had to go home on the street car. That it 
was the 21st of November. Friday, that she fixes the date because her 
father was arrested shortly after that on the morning of December 1st. 
That she iixes the date subsequent to December 1st. That she looked 
back in her mind and decided that the night of November 21st 
was the date on which this happened, and there is no doubt in her 
mind that it was the 21st of November. That she does not recall a 
night two weeks before that or the week before November 21st on 
which her fathers car was broken down and she had to go home on 


S. A. SCHWARTZ VS. UNITED STATES OF AMERICA. 


69 


the street car because her father's car was in the garage undergoing 
repairs. That she does not remember particularly any night other 
than a school night before that her father’s car was in the garage 
undergoing repair to a wheel. That she does not know a man named 
Merritt, nor a man named McDonald, nor a man named Jerry Mann. 
That at present she does not work during the day. That during No¬ 
vember she was working during the day from 9 to 4.30. That she 
does not remember that during the month of November in particu¬ 
lar, about a week or two before November 21st, there was a boy 
named Merritt working for her father at his garage. That she re¬ 
members an occasion when a boy slept in the garage, but she did 
not see the boy but she just remembers her father mentioning the 
fact. That she does not know who the boy was, nor how long he 
slept there, and that the boy never took meals at her house to her 
knowledge. That she never saw him at any time or any place. 
119 That that is true of Mann and McDonald. That it was on 
November 21 that Mr. Tolman was at her house. That he 
was there when she came. That Mr. Tolman is a friend of the 
family. That he has been knowing the family for two years at least. 
That he would call as often as four times a week at the house. That 
he had been there at other times the same week before November 
21st. That she does not remember the dates nor the exact nights. 
That she does not know how manv times between November 21st 


and the dav of her father's arrest Mr. Tolman had been at her 

c __ __ 

father’s house. That she stated her father was home on November 
20th too. That he was home when she arrived. That he called for 
her at work, she and her mother. That he was there at the same time 
she was. That her father took her home. That thev cot home about 

t « 

live o'clock, and that her father did not leave the house at all that 
night. That she remembers that her father on the night of the 20th 
read all evening in the front room, and then be laid down a part of 
the evening. That she does not know what lie was reading, it was 
a magazine, either “Collier’s’’ or the Saturday “Evening Post,” and 
she recollects that on the 21st her father was home reading a maga¬ 
zine at night. That be read a magazine on the night of the 21st too, 
and that her father nearly alwavs would stay at home and read a 
magazine. That the reading of a magazine itself did not recall to 
her attention any particular night and that she fixes November 20th 

and 21st in her mind by the fact that the ear was broken down that 

«. 

night. That during the week of November 21st she stated she was 
working in the Adjustment Compensation branch of the Adjutant 
General’s Office in the War Department at 7th and B Streets. That 
she was employed there all: of November, outside of Saturdays and 
Sundays and Thanksgiving itself. That she worked all No- 
120 vember, Saturdavs too. That outside of Sundays and Thanks- 
giving she was working there all during the month of No¬ 


vember. 


Redirect examination: 

That at the time during November when Mr. Tendler was at her 
house she thinks she had annual leave. 
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Further cross-examination: 

That she knows she was home early that day. That it was before 
Thanksgiving sometime between the 21st and Thanksgiving. She 
imagines it was about the 24th and she had annual leave on that 
day and she took it for a whole day. 

Whereupon Marion £• Schwartz was called as a witness on behalf 
of the defendant and, after having been first duly sworn, was ex¬ 
amined and testified substantially as follows: 

Direct examination: 

That she is a daughter of the defendant. That she remembers in 
November of 1924 an occasion when Mr. Tolman was at her home 
more than once. That she would say that Mr. Tolman was at her 
home during November, 192-1 three or four times. That she fixed 
one day, November :10th. because on that day they made a memo¬ 
randum. which they still have, about the reorganization of their 
office. That they made it at the house, the Office was at the Bureau 
of Immigration. That Mr. Tolman was at her home during the 
evening when they were working on that report, probably about seven 
until ten. That Mr. Tolman was in her home before that evening, 
three or four times. That she remembers he was there within ten 
days before that. That in order to fix the date, she was moved up 
to the front office in her department on November 18th. and that 
it was probably a day or two after that day that Mr. Tolman 
121 was at her home. That she remembers something unusual 
occurred on that evening when Mr. Tolman was about to go 
home. As he came out of the office her father was lying on the 
couch and be got up off of the couch and sat on a chair and Mr. Tol¬ 
man put his hat and coat on and her father was accustomed to take 
him home always in the car, ami her father apologized for not taking 
him home or said he was sorry. Mr. Tolman replied “that is quite 
all right. I would not want to take you out anyway.” it was rain¬ 
ing that night. That she is quite sure it was between the 18th and 
24th. That she would sav that Mr. Tolman was at her home dur- 
ing November 1924 three or four times. That on the several occa¬ 
sions Mr. Tolman was at her home during November 1924 her father 
took him home in the car, except two. 

The following appears on page 372 of the Record: 

Q. And what were the two occasions? 

The Court: Now then, what has that got to do with this case. Mr. 
Siegal. 

Mr. Siegal: Because I am going to definitely establish what the 
two dates were. That the 30th she remembers because of the illness 
of her father, and the 21st because the car was in the garage. 

Mr. Fihellv. Why does not counsel testify? 

The Court: I might add, why does not counsel for the Govern- 
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ment object to all this, it is inadmissible. The fact that the defend¬ 
ant may have taken her home every night but two is immaterial. 

Mr. Siegal: One was definitely fixed by the date, and the other 
by the thing that occurred. What difference does it make so long 
as she fixed it. 

122 The Court: It is not to be fixed. Why? Well, I don’t 
want to argue the proposition, but 1 may say briefly then a 

witness might come into court and say, I remember the first of De¬ 
cember by 500 different things which have not anything to do with 
the case and the Government cannot possibly know anything about 
them, and nevertheless the witness might be allowed to testify in 
regard to them, although the Government would be absolutely un¬ 
prepared to meet them, not knowing if they had anything to do 
with the case. 

Mr. Siegal: The situation is not analagous at all, your Honor. 
The Government knows what we claim happened on the night of 
the 21st. 

The Court: I know they do, but they don’t know anything about 
Mr. Tolman. 

Mr. Siegal: We are telling them now. 

The Court: I know you are. 

Mr. Siegal: They have ears and they can dispute it. 

The Court: Mr. Tolman can come here if you are going to call 
him and say “I was in the house of Mr. Schwartz that night. I left 
there at half past ten,” or whenever he did, but he may not be allowed 
to come in and say “T had a conversation with Mr. Schwartz.” The 
conversation has nothing to do with it. 

Mr. Siegal: Obviously, the conversation is what fixes in his mind 
the night. 

The Court: He either remembers it or he does not. If he says he 
remembers it, that is all there is to it, except as I say he may say 
something unusual happened on that evening, and that is why I 
remember it. 

Mr. Siegal: That is what I am trying to prove. 

123 The Court: But what the unusual thing is may not be 
gone into. 

Mr. Siegal: The very thing that is unusual is the thing that is 
admissible to establish the date. 

The Court: No. 

Mr. Siegal: T take exception to that, your Honor. 

The Court: Suppose that every witness that ever testifies in this 
Court when testifying to a date were to be allowed to testify as to 
why he could remember the date, then what the jury would be listen¬ 
ing to would have nothing to do with the ease or the issue at all. 

Mr. Siegal: The only way the jury may determine whether or 
not the witness’s testimony that he remembers the date is true- 

The Court: They have no more means of testing the witness’ credi¬ 
bility by listening to that than they have by listening to his saying 
he was there on a certain date because he says he was there on the 
21st of November. Was he? Let the jury say. He goes on and 
says, “I know I was there on the 21st of November because I did 
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not get a ride in an automobile. How does that help the jury, be¬ 
cause they can’t tell whether to believe him bv that any more than 
they can tell whether to believe him by the other things. These two 
things are on a parity. The Government has no means of meeting 
these things at all. 

Mr. Siegal: If we are bound to put in only things that the Gov¬ 
ernment can meet, we would not put in anything. 

The Court: That has nothing to do with it. 

Mr. Siegal: The things—let me explain, your Honor. It won’t 
hurt to listen to me for a moment. 

The Court: Mr. Siegal- 

124 Mr. Siegal: I am not going to speak about the evidence. 
Suppose I am asked whether I remember anything that hap¬ 
pened over a month ago. Honestly I could not say that unless 
something called that to my attention. But suppose I had broken 
mv leg, would the fact that I had broken my leg establish the thing 
definitely that on that date a certain thing occurred. 

The Court: Then having established it. you remember it. and 
going on the witness stand you remembered. 

Mr. Siegal: I can’t remember the date hut I can remember the 
thing that occurred, and then remembering the thing that occurred 
I remember the date. 

The Court: No. What case was I trving here vesterdav? I was 

C • A. 

trying the Curry case yesterday. Somebody asked me today what 
were you doing yesterday. I say, why 1 was in Court trying a case, 
1 was trying tlie Curry case. 

Mr. Siegal: That is all right for yesterday, but suppose I ask your 
Honor what your Honor was doing on the 21st of November, and 
you say. what happened on the 21st of November. Why you fell 
down. That calls to vour mind something that occurred. That gives 
you the right to say that. 

The Court: Y es. by looking back I am able to remember, and 
having looked back I remember and say I was on that day in a cer¬ 
tain place. I can't go on and give all my reasons to the jury. I 
can still look back today and recollect something that happened on 
the first of January of this year, so I would say on the 7th of May 
I was here, and because 1 was here on the 7th of May 1 remember 
that on the fith I was somewhere else, and then because 1 remember 
on the Gth I was somewhere else I remember on the 5th I was some¬ 
where else. Now I might do that. 1 might take a diary 1 

125 kept and do that. Having done the whole thing I am able 

, ^ ect t Iiat on the first of January 1 was at 

such and such a place. Now suppose I am a witness and I am asked. 
“Where were you on the first of Januarv?" I sav. “I was at such 
and such a place.” Now tell the jury why. All right, on the 8th I 
was here, on the 7th I was here and on the Oth l was here, and now 
where do we get. The jury would be testing my recollection about 
all of these places where I was which I have kept in my own mind 
to get me back to the first of January. It can’t be done. 

Mr. Siegal: I agree with you. If you are asked what day, but 
suppose you are asked, what happened on a certain date? I don’t 
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remember the date, that is the end of it. But do you remember the 
day when you fell down and broke your leg. Yes. Now that referred 
to what date it oecurred and von remember the ineident, and I am 
asking you another question. What happened on the day when you 
broke vour leg regardless of the day or night, and isn’t that ad¬ 
missible? And can’t I prove that you broke your leg on that 
particular day by independent evidence? 

The Court: You cannot. 

Mr. Siegal: I take exception. 

The following appears on page 377 of the Record: 

By Mr. Siegal: 

Q. And what were the two occasions? 

Mr. Siegal: I withdraw that last question. 

Q. Did your father take Mr. Tolman home on the night of Novem¬ 
ber 30th? 

Mr. Fihellv: We object to that, if vour Honor please. 

The Court: I think that might have some bearing. It is coming 
to the same thing as asking did — Tolman leave that night 
120 and did your father take him. 

Mr. Siegal: I shan’t follow it up. 

Mr. Fihellv: 1 object to this, on this ground, because the witness 
has testified she did not know the date, it was somewhere between 
the 18th and the 24th. 

Mr. Siegal: No, the first date shows she said she remembers be¬ 
cause she had made a report, and she said she did not remember 
the other date. 

Mr. Fihellv: You asked about the 21st. 

Mr. Siegal: No I don’t, you didn’t listen. It is the 30th. 

Mr. Fihelly: That is immaterial. 

The Court: Sustained. 

Mr. Siegal: I take exception. 

That she does not definitely remember the night in November 
1024 when her father's car was in the Rhode Island Garage. That 
she remembers on one occasion of November, 1024 it was in the 
garage over night and that on that occasion Mr. Tolman was in 
her home and her father did not take Mr. Tolman home that night. 

Cross-examination: 

That she does not know what night it was her father’s car was 
broke down and was in the garage. That it was in the month of 
November, late in November after the l<Sth, two or three days after 
the 18th. That she does not remember how long before Thanks¬ 
giving. That Mr. Tolman was a friend of the family’s for about two 
years. That she did not remember how many times during the 
year 1024 in particular ho did call at her house. That she 
127 remembers how many times after the 18th of November he 
called at her home. Hhe did not think he came before the 
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18th. That he came for business purposes, and that it was a fact 
that during the month of November, 1924 between the 18th and 
the 30th he called as often as four times a week. That it was not 
a fact that lie called as often as four times a week regularly. That 
he did not call at the house any particular night or nights but 
just when there was work to be done. That on the night when she 
said her father was reclining on the couch and Mr. Tolman was leav¬ 
ing her father apologized. That she does not rememl>ers the date. 
She remembers the incident. That her father apologized. She thinks 
he said, “1 am sorrv I can’t take you home tonight.” That she does 
not remember. They were talking. Mr. Tolman said something. 
That Mr. Tolman said he would not think of having him go out on 


that night. That she was moved up to the front office on November 
18th. That she testifies first in answer to Mr. Seigal’s question. That 
Mr. Tolman called at her house a dav or two after that; that she 
thought she said it was two or three days. That it was true that 
within a dav or two afterwards he called at her house. 


Whereupon George Edmonds Tolman was called as a witness 
on behalf of the defendant and. after first having been duly sworn, 
was examined and testified substantially as follows; 

That he resides at 394 1 Livingston Street, Chevy Chase. That he 
is employed in the Bureau of Immigration, Department of Labor. 
That 1 ie knows the Defendant. That he knew him in November, 
1924. That defendant's daughter Marion, moved up to the front 
office in bis Department on the 18th of November. That he 
128 remembers after the 18th of November being at Mr. Schwartz’ 
house. That he has no recollection of Mr. Schwartz’ car being 
at the Rhode Island Avenue Garage, but Mr. Tolman said he re¬ 
members on one occasion it was out of repair. That this occurred 
sometime in the interval between November 18th and November 
30th. That it was in the evening hours he was out at Mr. Schwartz’ 
house. The time of bis departure was between half past nine and 
ten. That he was about to leave the house, the daughter Marion, Mrs. 
Schwartz and Mr. Schwartz be is sure were there. That he was 
out at the house during November. 1924. probably three or four 
times. That he can fix the date of November 30 as having been at 
the house positively. That during the month of November, 1924 
on the occasion of bis visits to Mr. Schwartz’ house Mr. Schwartz 
took him home on some occasions. That he took him home during 
November. 1924 about three or four times. Tie knows Mr. Schwartz 
took him home except on the evening of November 30 when he 
knows Mr. Schwartz was ill. and on this other occasion when he 
knows Mr. Schwartz apologized to him or expressed regret for his not 
being able to because bis care was out of repair. That the occasion 
of the apology was before November 30th and must have been after 

the 18th. 

Cross-examination: 

That Mr. Schwartz appeared to be ill on November 30. He was 
lying on the sofa as he took leave of him that evening but he does 
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not know what his trouble was. That he has been at Mr. Schwartz’ 

home altogether a good many times. He has been there two or 

three time a week. He could not say the number of times. 

129 That he has particular reason to remember the dates he has 

mentioned. That he has known the family for about two 

■> 

years and the facts he mentioned extended over that time. That on 
November 18 he remembers Miss Schwartz was moving up to his 
office. November 80 is the only date be is able to fix that he was 
at Mr. Schwartz’ house. That he cannot give any idea within a day 
or two what the other dates were. That it might have been dis¬ 
tributed any time within the limits. That outside of the night that 
Mr. Schwartz did not take him home when he was lying down and 
appeared to be ill when he was leaving, he had a conversation with 
Mr. Schwartz the other night, and Mr. Schwartz said he was sorry he 
could not take him home because the car was out of repair. He did 
not know what the trouble was. just that the car was out of repair. 
That he does not know what date that was. and on that occasion Mrs. 
Schwartz, Mr. Schwartz, and the daughter Marian I was sure were 
there. Those are the only parties he remembers being present. 

Whereupon William James (ireevy was recalled as a witness by 
the Government for the purposes of further cross-examination and, 
having been previously duly sworn, was examined and testified sub¬ 
stantially as, follows: 


Further cross-examination: 

He certified a paper as being in his handwriting, and referring to 
defendant's Exhibit 2, it was the original of it. That he did not re¬ 
member after he made the original writing on that paper relative to 
the defendant’s Exhibit 2 whether he made any erasures at that time. 
That the writing is all in his writing. That he sees an erasure on 
there now. That it is a fact that some figures were changed 
180 at the bottom of Government’s Exhibt 10, and that they were 
changed by the witness, and it is the fact that there were some 
erasures made on that slip by the witness. That he notices on the 
bottom one is marked, the original, is marked four hours labor and 
the other the duplicate is marked three hours. That it has been 
changed from three to four hours labor. That he guesses the change 
in the price would be from $8.75 to $5.00. That he does not know 
when these changes were made. They were made before they were 
entered into his hook, for his book shows as an original, shows under 
it date of the 21st. 

(Thereupon the paper marked Government’s Exhibit 10 was ad¬ 
mitted in evidence.) 


Whereupon Andrew J. Moore was recalled for the purpose of 
further cross-examination and, having been previously duly sworn, 
was examined and testified substantially as follows: 
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Further cross-examination: 

That he recalls this nut and retainer he made which he testified 
to already. That his working hours in the Bazzuro Engineering 
Company were from 7.30 to 4. That on this particular day he 
stopped working at approximately 5 o’clock. That it was an over¬ 
time job, and the over time was relative to this nut work which you 
have testified to. That he had been a machinist nineteen vears 
and has also done work as a mechanic. 


Whereupon Mrs. Agnes Farrell was called as a witness by the 
defendant and. having been previously duly sworn, was examined and 
testified substantially as follows: 

131 Direct Examination: 

That she resided at 2316 Naylor Road, S. E. That she 
knows a man named .Jerrv Man. That she knows his three children. 
That in November, 1024 she had the custody of his two children. 

t/ 

The following appears on page 404 of the Record: 


By Mr. Siegal: 

Q. Mrs. Farrell did you in the month of November, 1924, re¬ 
ceive a telephone call from a man named Schwartz relative to Mann’s 
two children. 


Mr. Fihelly: We object to that, if your Honor please. 

Mr. Siegal: Yes or no, Mrs. Farrell. 

Mr. Fihelly: Wait until the objection is ruled upon. 

The Court: That is the same question I have just been ruling 


upon. 

Mr Fihelly: I think it is irrelevant, if your Honor please. 

The Court: No. here is the situation. Let me see if 1 got it 
straight. 1 don't want to make a ruling on a misunderstanding of 
the testimony. Mann said he was at Schwartz’s house on a certain 
occasion, and that the conversation related to the alleged robbery. 

Mr. Fihellv: Yes. vour Honor. 

• * 

The Court: And Mr. Schwartz said there was never an occasion 


except one when Mann was there, and that the eonversatiton related 
to some business of Mann's. 


Mr. Fihellv: Yes. vour Honor. 

_ t c. 

The Court: And that he Schwartz thereupon called up somebody 
on the telephone and had a conversation relating to the busi- 
132 ness which Schwartz said Mann was there to attend to. Con¬ 


sequently if the question is answered, yes, he did call up 
there that conversation was over the telephone, and if it is believed 
by the jury to be the conversation that took place on the night, 
when Schwartz says it was the only time when Mann was there, then 
to that extent it may he a contradiction of what Mann says. 

Mr. Fihelly: Did your Honor notice the way the question 
worded. 


was 
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“.4.” Mr. Schwartz: That is immaterial. 

Mr. Siegal: I can’t understand this. Someone telephoned her. 
I am asking her if she received a telephone call in November from 
a man who said he was Mr. Schwartz relative to Mann’s children. 

Mr. Fihelly: We object to that. 

The Court: Objection sustained. 

Mr. Siegal: I take an exception. 

The following appeared on pages 40.">, 400 and 407 of the Record: 

Q. Did you receive a telephone call in the month of November, 
1924 relative to Mann’s children. 

Mr. Fihelly: We object to that. 

The Court: Objection sustained. 

Mr. Siegal: I take an exception. 

Q. Did you receive a telephone call in the month of November, 
1924, from the Defendant Mr. Schwartz relative to the children of 
Jerry Mann. 

133 Mr. Fihelly: Objected to, vour Honor. 

The Court: That is the one I thought ought to be ad¬ 
mitted if she knows. 

Mr. Fihelly: That is what we want to know. It has not been 
brought out. 

The Court: No it hasn’t been brought out whether she had any 
conversation. 

Mr. Siegal: That is what l am asking. 

Mr. Fihelly: May we have a right to inquire whether she knows 
his voice at this time. 

The Court: That will be a matter of cross examination. 

Mr. Fihelly: Very well, your Honor. 

The Court: If she says she knows a telephone conversation 
happened with this man who was this defendant she may testify 
and then the (Government may cross examine. 

By the Court: 

Q. Now, Mrs. Farrell, do you know the voice of the defendant 
Schwartz? A. No, I could not sav I do. 

The Court: Objection sustained. 

Mr. Siegal: I take an exception. 

Q. As a result of a telephone—I withdraw that. Did you re¬ 
ceive any money from Jerry Mann for the support of his children 
as a result of a telephone conversation with this defendant about 
November, 1924. 

Mr. Fihelly: I object to that, your Honor. 

The Court : Sustained. 

Mr. Siegal: I take an exception. 
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184 Q. llow many times <li<l you talk—T withdraw that. Did 
you talk to this defendant Schwartz over the telephone in 

November, PJ24, with reference to Jerry Mann’s two children. 

Mr. Fihellv: T object, vour Honor. She savs she doesn’t know 
his voice. 

The Court: Objection sustained. 

Mr. S’iegal: I take an exception. That is all Mrs. Farrell. 
Whereupon Counsel for both sides conceded upon the record that 
the stenographic record from which counsel for the defendant read 
in questioning the witnesses in this case was a true and correct 
record of what transpired in the Police Court. 

Whereupon the defense rested its case, and thereupon the Gov* 
eminent introduced and offered the following evidence in rebuttal. 

Whereupon Andrew J. Moore was recalled as a witness on behalf 
of the United States in rebuttal and. having been previously duly 
sworn, was examined and testified substantially as follows: 

Direct examination: 

That assuming that the nut had been made and the retainer for 
the bearings made, it would take in his opinion to put the wheel 
back on the car approximately one hour to assemble the wheel after 
everything was in condition, that that is the maximum, and by 
that he means one man. 

Whereupon Scott Smith was called as a witness in rebuttal and, 
after having been previously duly sworn, was examined and testi¬ 
fied substantially as follows: 

185 That he has been for sometime at the District jail. That 

he has been at the District jail for almost six months. That 

he knows the defendant in this case by just seeing him. He does 

not know him personally. That he saw him at the District jail. 

That prior to seeing him at the District jail he had seen him before 

that about two or three nights before this robbery was committed. 

That when he was asked bv Jerrv Mann to come down to 7th and 

* • 

the Avenue to fix an automobile that he went down with him. and 

that at that time he saw the defendant in the automobile, which 

was a Mercer touring car, and that he fixed the car on that night 
at which time Merritt, McDonald and Mann were present. That 
he had no conversation with the defendant prior to the fixing of 
the car and during the fixing of the car. That he was with the 
defendant on that night approximately an hour or a little over. 
That he fixed the car at 7th and the Avenue and drove up Penn¬ 
sylvania Avenue to Massachusetts Avenue and out Massachusetts 
Avenue and back and that during the time he was with the de¬ 
fendant during that hour the other occupants of the ear did not 
talk to the defendant. That there was no conversation between 
Mann and the witness at the time he started on the work for the 
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defendant. That he did not hear Mann say anything to the de¬ 
fendant in his presence relative to the work. That lie just went 
down and started in on the car. Mann asked him to come down 
and fix the car. They were having trouble with it. It would 
not start. When he got down there Schwartz was in the front seat. 
Mann was with the witness. He walked with Mann to the car. He 
does not remember the exact place Merritt was. McDonald was 
seated in the back. That he drove the car to test it out. That 
Mr. Schwartz sat in the front seat. That it was not a free 
1.36 job. He was paid $2.50 for it by Mr. Schwartz after the 
witness got back with the car. That he has not talked with 
the defendant Schwartz at the jail relative to this case, and par- 
ticularlv he did not state to the defendant at the District .Tail that 
Merritt had taken the defendant's car on the 20th of November 
and had driven it into town, and that the witnesses Merritt and 
McDonald had been going around the city in Schwartz’ car. 

Cross-examination: 

That he does not know when the Works robbery took place. 
That he was not at this jail on November 21st. 

The following appears on page- 414 and 415 of the Record: 

Q. McDonald and Merritt and yourself engaged in numerous 
holdups throughout the city, did you not? 

Mr. Fihelly: Your Honor, we object to that. 

Mr. Siegal: Very important, I think, vour Honor. 

Mr. Fihelly: Just a minute. Let us have a ruling on our ob¬ 
jection. 

The Court: I can't see the relevancy of it. \ will sustain it. 

Mr. Siegal: It goes to his credibility. Suppose he admits he en¬ 
gaged in holdups, shouldn’t this jury be advised who he is. 

Mr. Fihellv: No, thev should not. 

The Court: Objection sustained. 

Mr. Siegal: I take an exception. 

Q. I ask you are you the Scott Smith who Merritt and 
McDonald accuse of having been in their operations of holding up 
people? 

137 Mr. Fihelly: I object to that. 

The Court: Sustained. 

Mr. Siegal: I take an exception. 

That he is about six feet tall. That he is unable to give the exact 
date when it was before the night of November 21st or the morn¬ 
ing of the 22nd that he drove Mr. Schwartz’ car up Massachusetts 
Avenue. That he met Mann around eight o'clock at 8th and 
Pennsylvania Avenue at the hack stand and went to 7th and Penn¬ 
sylvania Avenue to fix Schwartz' car. That there was no young lady 
in the car. That Merritt, McDonald and Schwartz were present right 
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there. That Mann brought him to where the ear was. That lie made 
an examination of the ear. That he got in behind the wheel of the 
car after he made the examination. That after he got in the ear 
behind the wheel he drove Schwartz ear out Massachusetts Avenue 
and back. 

Redirect examination: 

And at that time the defendant was seated beside him. 

Whereupon Theodore W. Merritt was recalled as a witness by the 
Government in rebuttal and, having been previously duly sworn, was 
examined and testified substantially as follows: 

That he thinks he received Government’s Exhibit 6. 

The following appears on pages 419 to 426 inclusive of the 
Record: 

Q. Calling your attention to the writing on there, Mr. Merritt 
T ask vou if vou know whose writing that is? A. It looks verv 
much- 

Mr. Siegal: I object to it. He is not qualified as an expert. 
168 Mr. Fihellv: If your Honor please, he don’t have to be 
an expert. If you have seen a man write once you have a 
right to testify on that point. 

The Court: The witness has not vet said he saw him write. 

_ 4 

Mr. Fihellv: No. hut I am willing to reframe the question. 

Mr. Siegal: The witness said it looks like something. 

The Court: If he saw the defendant s writing he may say that 
under the circumstance*. 

Q. Have you ever seen the defendant's writing at any time, Mr. 
Merritt. A. Yes, sir. 

Q. How many times have you seen him write? A. I saw him 
write at the house one time, at the District Jail one time, and I 
signed my name to the letter lie wrote. 

Q. Mr. Merritt, I ask you to take a look at that writing and ask 
if vou know whose writing that is? 

Mr. Siegal: Yes or no. (After looking at the letter:) I object 
to the question on the ground that there is no writing on the letter, 
hut printed letters, and I object to that. 

Air. Fihellv: If your Honor please there is writing on the letter 
or I would not have asked the question. 

Mr. Siegal: I object to the question on the ground that the part 
of the letter he pointed out is printed letters. 

Mr. Fihellv: If your Honor please, to save time (handing the 
letter to the Court). 

Mr. Siegal: You didn't show me the letter. 

139 The Court: Wait a minute. There is some writing on the 
letter, and I take it for granted that is what attention is 
called to. 
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Mr. Fihelly: Yes, your Honor, I pointed out that particular part. 

Mr. Siegal: May 1 see the particular part. (Mr. Fihelly indi¬ 
cating in the letter to Mr. Siegal.) 

Mr. Siegal: 1 object to that, that is not writing, that is printed 
letters and figures and not handwriting in the meaning of identify¬ 
ing a man’s handwriting. 

The Court: Objection overruled. 

Mr. Siegal: I take an exception. 

The Witness: .1. That looks like—something lige the printed 
matter on his stuff. 

Q. By his whom do you mean? A. Mr. Schwartz. 

Q. I now give you Government’s Exhibit 9 for the purpose of 
identification. 

The Court: Now, just a minute. Have that which the witness 
calls attention to there marked for identification so as there is no 
question what he is referring to. I take it what he refers to is the 
right hand side, the printing. 

Mr. Fihelly: Y es, tlie right hand side, the printing. 

(Thereupon the paper referred to was marked opposite the place 
indicated, Government’s Exhibit 10.) 

Q. Merritt, T show you what purports to be some writing on the 
outside of the envelope which is marked Government’s Exhibit 6 
for the purpose of identification, and ask you if you know whose 
writing that is? 

140 Mr. Siegal: Just a minute. I make the same objection. 

There is no writing on the envelope, it is printing. 

Mr. Fihelly: If your Honor please, it is the same situation that 
your Honor's attention was called to on the envelope. Could we have 
a ruling on the objection. 

The Court: Objection overruled. 

Mr. Siegal: I take an exception. 

Q. You understand the question, do you? A. Repeat the'aues- 
tion. 

Q. I asked you if you know whose writing that is on the outside 
of Government’s Exhibit No. 6? A. Mr. Schwartz. 

Q. Merritt, T show you Government’s Exhibit No. 9, and ask if 
you have ever seen that before? A. Yes, I saw that before. 

Q. Where did you see it before, Merritt? A. I saw it at the Dis¬ 
trict Jail, this letter (indicating). 

The Court: Excuse me. what is that? 

Mr. Fihelly: No. 9. 

Q. By the letter you mean the envelope which goes with it? A. 
Yes. I received them both at the jail. 

Q. When did you receive them at the District Jail, Mr. Merritt, 
if you know? A. It was some time ago. I couldn’t tell you the date 
of it. I think it was some time in the first part of April. 

6—4368a 
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Q. Did you communicate with the defendant while vou were in 
the jail, Mr. Merritt? A. I wrote him a few letters. 

Mr. Fihelly: If your Honor please, at this time the Government 
offers in evidence these two letters and also Government’s Exhibit 
iSo. /. 

141 Mr. Siegal: I object to them. They have not been shown 
as having come from this defendant. This identification is 

worth nothing. He says he recognizes some printed writing on the 

top of the letter-head. In the body of the letter. Nothing in the 

evidence to show that this defendant ever wrote this letter to this 

witness or anvbodv else. 

•> *. 

Mr. Fihelly: If your Honor please, the Government- 

The Court: Just a minute. What Exhibit have you there? 

Mr. Siegal: He handed me them all. 

The Court: Take them up one at a time. 

Mr. Siegal: Here is Exhibit 8 and the envelope is 9. 

The Court: I will have to look at them. 

* (The pa pel’s were handed to the Court.) 

The Court: Now on this Exhibit 8 and Exhibit 9, how is it you 

identify these, Mr. Fihellv? 

« «- 

Mr. Fihelly: Might I see which is which, if your Honor please 
(after examination of letters), just bv the fact that it was received, 
principally by the letter-head, and by the address. 

Mr. Siegal: Why don't you talk <juietly to the Judge about the 
letter-head. I don’t think this ought to be brought out before the 
jury if they are not going to see these. I object to this discussion 
before the jury. 

The Court: I don't think these two are admissible. 

Mr. Fihellv: Very well. 

* 1 

Mr. Siegal: 1 ask your Honor now to withdraw a juror on ac¬ 
count of the conduct of the prosecuting attorney in referring to these 
two papers. 

142 . The Court: The jury can’t say anything about them. He 

says it is a letter-head. 

Mr. Siegal: He can’t say very much about it. A letter-head, a 
letter-head. He can’t put their fingers in their mouths. They are 
over twenty-one. 1 renew the motion to withdraw a juror. 

The Court: The motion is denied. 

Mr. Siegal: 1 take an exception. 

The Court: Now the same thing on this Exhibit No. 7. 

Mr. Fihelly : Well, if your Honor please, on No. 7- 

The Court: You had better look at it better. Come up here and 
make any statement about it you want to make. 

Mr. Fihelly: Mill counsel appro-ch the bench? 

(Thereupon Mr. Fihelly approached the bench to address the 
Court in a whispered tone out of the hearing of the jury.) 

The Court: You had better come up Mr. Siegal this may interest 
you. 
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Mr. Siegal: I know about that exhibit. I object to it. It has not 
been properly identified, and nothing in the evidence to show that 
it comes from the defendant, and I object to it. 

(Thereupon the following occurred between the Court and Mr. 
Fihelly out of hearing of the jury.) 

The Court: Did he say that he might have written Exhibit 8? 
Mr. Fihellv: I wish vou would take time to read it. 

* r t 

The Court: I know the contents. Did he say he might have writ¬ 
ten these exhibits? 

Mr. Fihellv: Yes, vour Honor. 

4> _ ■ 

The Court: There is no showing where these came from. This 
is addressed to America. 

143 Mr. Fihelly: He stated to me that he knows her and had 
talked to her relative to his case and he might have written 

this, and the facts in the letter show in addition to his admitting 
that he might have written it that he did write it. We asked about 
the handwriting and he said he did not deny it was his hand¬ 
writing. 

The Court: Do vou think it is sufficient where a witness said he 

* 

may have written it to take it in? 

Mr. Fihellv: This is the defendant himself. 

„ ™ •• 

The Court: I say any witness, including the defendant himself 
to say “Well I may have written that letter.” 

Mr. Fihelly: Well, there are other facts in there. We couldn’t 
follow the usual course as to his signature. We asked him to read 
the contents of it and he did, and be admitted that he knew this 
woman and talked with her about bis case and admitted that she 
denied the contents of the letter. 

(Thereup/n Mr. Fihelly returned to the trial table and the fol¬ 
lowing proceedings were had in the presence and hearing of the 
jury:) 

The Court: All right I will overrule the objection as to all of 
them. 

Mr. Siegal: We take an exception. 

Mr. Fihelly: At this time may these letters be read, if your Honor 
please? 

The Court: Yes. 

Mr. Fihelly: This is Government’s exhibit No. 7, gentlemen, 
addressed to Mrs Jane D. America, Forest Glen, Md. 

144 Mr. Siegal: I object to his reading this letter. This has 
not been identified. A letter of Mrs. America. This witness 

was asked to identifv a letter supposedly written to him. 

The Court: Mr. Fihelly savs there are other identifications which 
he relies upon. He recalled it to me. I think there was some. 

Mr. Siegal: We except. 

That be recalls that he met the defendant Schwartz about the 
middle part of September on 9th Street, and that he met the de¬ 
fendant Schwartz for the first time through a man by the name of 
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Lester House. That on that occasion lie did not get Schwartz as his 
attorney. That he has never written Schwartz as his attorney. 

Whereupon Morris Tendler was recalled as a witness by the Gov¬ 
ernment in rebuttal and, after having been previously duly sworn, 
was examined and tcstihed substantially as follows: 

Direct examination: 

That he recalls the time when he went over to Mr. Schwartz's 
house with the Check, Government's Exhibit No. 1, and that when 
he was talking with Mr. Schwartz the defendant, on that occasion 
during the conversation with him relative to the check there was a 
lady present during the conversation. She was right in the front 
room, that she did not stay long. That she left as soon as he started 
to talking about the check, ami Mr. Schwartz told him, “I am going 
to tell him to pay the check.” That she did not stay there during 
the entire conversation. 

Cross-examination: 

That he did not remember if Miss Schwartz was the young lady 
present. 

145 Thereupon the Government rested its case. 

Whereupon William James Greevy was recalled as a witness on 
behalf of the Government in sur-rebuttal and, having been pre- 
viouslv dulv sworn, was examined and testified substantiallv as fol- 
lows: 


Direct examination: 

That shortlv before Washington's Birthdav of 1925 he saw Mr. 
Schwartz at his garage, and it was at that time that he turned over 
to Mr. Schwartz the books and exhibits as to when the car was in the 
witness' garage over night. 

Thereupon the defendant rested his case. 

14G Government’s Exhibits. 


Exhibit No. 1—The ('heck. 
Exhibit No. 2—The Gun. 
Exhibit No. 5—The Blackjack. 
Exhibit No. 4— 
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147 Exhibit No. 5. 

Letter, as follows: 

“Law Offices of Sydney A. Schwartz, 

Washington, D. C., 

2414 12" N. E., Feb. 27, 1925. 

“My Dear “Squirrel:” 


“I tried to see you today at the jail, but was denied even a look at 
vou. 

c 

“Of course, as you are a witness, my case will never come to trial 
before I see you. You can bet on that. 

“You should remember that you testified before the Grand Jury 
investigating the Third Degree under oath, and you must stick to 
that, or the “Dicks” will have a chance to prosecute you for perjury; 
and they would be glad to get the chance. You told the truth 
there, so don't let anybody bluff you into anything else. 

“I think I will ask for a court order to see you before trial. If 
I can't see you, there will be no trial at all. 

“Let me hear from you. Hand all you can to Jerry now. Tell 
Steels all about that sucker. You cannot hurt vourself at all. I 

_ tr' 

will do the same. He was the “master mind”; he was the leader; 
he was the only one who knew anything about Works, etc. Tell the 
truth about him. About the ham and eggs, the trip after Kidwell’s 
collector in the stolen Ford car, etc. Let him know who they let 
loose on the streets. 

“Yours, 


“SCHWARTZ.” 
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Exhibit No. 6. 


Envelope, as follows: 

“Sydney A. Schwartz,” 

“Washington, D. C. 

“2414 12" N. E. 

“Mr. Theodore W. Merritt, 

19th & B Sts., S. E., 

Washington, D. C.” 

149 Exhibit No. 7. 


Letter, as follows: 

“Law Offices of Sydney A. Schwartz, 2414 Twelfth St. N. E. 


Washington, D. C., March 11, 1925. 

“Mrs. James E. America, 

Forest Glen, Md. 

My Dear Mrs. A.: 

About December 8th or 10th last I wrote you from the District 
Jail reminding you of the fact that you called me on the telephone 
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the night of November 21 and asked me if I had heard anything 

from “Nick”. If vou did not receive the letter. I do not know what 

* 

became of it. But it doesn’t matter anvwav. 

%/ %j 

I can recall the conversation, so that vou will easilv remember it. 
In fact, you called me up several times. But you will remember that 
at this particular time, Nov. 21, Friday evening, you called around 
7 P. M., and you were told by Mrs. Schwartz that T had gone after 
my daughters at the George Washington University Law School and 
the Washington Business College and hadn't returned yet, and you 
were asked to call up again later, which you did, much later, I think 
it must have been 11 o’clock or 11:30, and when I answered the 
Phone I was rather peevish as 1 had gotten out of bed to an¬ 
swer. 

150 Mrs. Schwartz will testify that you did call up at that 
time, as she remembers it distinctly, and I believe at least 

one of my daughters heard it too. There is no doubt about it at 
all. It was onlv a few davs before 1 was arrested, so mv wife ini- 

t t * 

mediately recalled that 1 had been down town Thursday night at 
the lequest of one Jerry Mann, to consult with him about his being 
arrested for non-support of his children, and that I came home 
rather late and vowed then that I would not respond to any more calls 
from that sucker or anybody else. She remembers that I stayed at 
home the next night. Nov. 21. and my two daughters also remember 
it, except that one of them went to bed early—about 0.30. and 
probably did not hear our Phone talk. But my wife and the other 
daughter did, so there is no doubt about it. 

Now, Jane, this dirty bunch of Pig-Irish detectives are trying 
to make out that I drove my car somewhere over Northeast that 
night with Jerry Mann and two kids in it, whch they held up a fellow 
named John W. Works. I am not accused of taking any part in 
the robberv itself, but merely that I drove them over there, which 

• t 

is not true. I am at home, in bed, and the car was in the garage; 
at least, it was there in the morning and 1 took my girls in to work 
with it. Works himself savs that he never saw me in his life, and 
he does not believe that I had anything to do with holding him up. 
He is very friendly disposed towards me and is not inclined to appear 
at all; but that dirtv bum, Mann, in order to save his own skin, and 
by being made drunk bv the detectives, has said that I drove the 
car that night, and at the same time, when he was asked what hap¬ 
pened. said he was drunk and fell asleep on the back seat, 

151 and did not see what happened. He is a liar and a per¬ 
jurer, but it makes a bad smell about me. and 1 must remove 

it, and you must help me to do so. See? The two bovs dare not 

testify that 1 was not with them, as it would amount to a confcs- 
« 

sion on their part that they were. See? They are quite willing 
to do so, if it did not incriminate them." 
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Phone Franklin 10392. Law Offices of Sydney A. Schwartz, 
Eleventh and G Streets, N. W. 

Washington, D. C. 


“If there were any mistake or any danger at all to you, or any 
embarrassment to you at all, I am too good a sport to ask you to 
help me out; but there is no doubt about it; there is no danger in 
it for you; there is no embarrassment for you; so there is no good 
reason in the world why you should not come to the front for me 
when I am in such a terrible mess. It is perfectly simple and 
clean-cut. When you read in the papers about my arrest, you im¬ 
mediately recalled that you had called me up, and that I was at home, 
and that you verified it too, as vou told me vou would do. 

“I also would like very much to have you keep this confidential, 
and when I send word to you, just come down voluntarily, without 
being subpoenaed; so that they won't know anything about you at 
all; and then you will be suddenly called to the stand to support 
and corroborate the testimony of my wife and daughters. See? 

“If my girls testify about your calling up, and then I don’t pro¬ 
duce you to support them, it will certainly look bad for them and 
me. Don’t you see that it would? 

“Let me hear from you as soon as possible. 

Cordially yours, 


SYD.” 


152 


Exhibit No. 8. 


Letter, as follows: 


“Phone, Franklin 10392. ‘ 

Law Offices of Sydney A. Schwartz. 

Washington, D. C., 2414 Twelfth St. N. E. 
“My Dear ‘Squirrel’: 

If 1 have told you once, I have told you forty times not to pay any 
attention to the gossip you hear in that jail. 1 am just standing pat, 
with nothing more to say to anybody. I now have eight witnesses 
who will knock Jerry’s testimony into a cocked hat, and he will be 
lucky to escape a prosecution for perjury. He and his gang cannot 
get by with their stuff. I could probably get twenty more witnesses 
against Jerry, but enough is enough. It is not necessary to fill the 
Court room. There will be no trouble knocking out Jerry. 

By the way, I have not seen him yet anywhere. I suppose “do 
gang” from Headquarters has him buried alive somewhere. One or 
two have told me that they saw him on the street. I don’t care a 
damn where he is. 

We are having a lielofa time trying to raise money enough to 
fight with, and I am dead broke myself. Giesy wants $50 and Stern 
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wants $150; the bondsman $250, and another attorney whom I would 
like to have wants $300 just to try the first forgery ease alone. Of 
course, I cannot possibly raise this money. It is all out of the ques¬ 
tion. And, while I have no money, I am up against the 

153 combined prosecuting forces of the Federal Government, all 
of whom are after mv scalp. It seems that everv cuss and his 

grandmother have joined the anvil chorus against me and are knock¬ 
ing me right and left to beat the band. Maybe every knock is a boost, 
but, if so, I will go to heaven before I get through. I never knew 
that I was such a degenerate character before. I am learning more 
about myself every day. That castor oil you took certainly did the 
work all right; you certainly “shit in my best” properly. 

# I don’t know whether you will be put on the stand or not; but if 
so, your course is straight and simple ; all you have to do is to repeat 
what you told the Grand Jury. Your father does not come around at 
all; but I see old McDonald nearly every day. He seems to think 
that you will come out O. K., but that his bov will get about five 
years or so. If that is so. you certainly have nothing to kick about. 
You don’t need to worrv. 

My Mercer is a goner and nearly $1,000 with it. I can’t do a 
thing about it. “De gang’’ tried to get hold of it. probably with the 
idea of stealing it, as they have other cars; but they couldn’t make it. 
With all their “brains and education, and training in their profes¬ 
sion,” there are some things they cannot do. 

Let me hear from vou. Some voting fellow called “Blackie” who 
lives somewhere on East Capitol Street, knows you and he asked if 
he can do anything for you. I suggested that he send you a dollar 
or so, but I don’t think he has any money at all; and I don't know 
what else he can do. If you know him and he can do anything, just 
le- me know. Remember me verv kindlv to that Spaniard. Don 
Olquin. lie and I called together for a while, with Acton. If I can 
do anything for him tell him to write me what it is. 

Yours, 

S.” 

154 Exhibit No. 9. 

Envelope, as follows; 

“Sydney A. Schwartz, 

607 Kresge Building,” 

“Eleventh and G. Streets N. W., 

Washington, D. C. 

2414 Twelfth St. N. E. 

“Mr. Theodore W. Merritt, 

19th & B. Sts. S. E., 

Washington, D. C.” 
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155 Exhibit No. 10. 


Original Job Slip, as follows: 

“Material used, One bearing . $16.50 

One bearing retainer. 4.50 

“Labor, 1 hours, Minutes —. 5.00 

Total . $26.00” 


15 > Government's Exhibit 10 for identification is the printed 
writing on Exhibit 5, as follows: 

“2414-12” N. E.” 

157 Defendant’s Exhibits. 

Exhibit 1. —. 

1-A. —. 

15S Exhibit 2. 

898. “Job Ticket. Date: 11/21. 

Name: Mr. Schwarts. 

Address: -. 

Make: -. Tags:-. Promised: -. 

Put bearing in front wheel. 

Material used: 


1 Bearing . $16.50 

1 “ Retainer. 4.50 

Labor, 3 Hrs. — Mins. 3.75 


24.75” 
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Exhibit 3. 
“Invoice. 


Bazzuro Engineering Co., 
Machinists, 

2361 Sherman Ave. N. \Y. 


No. 21,301. 


M 


Phone North 2G11. 

Washington, I). C., Nov. 21, 1925. 


Address: K. I. Ave.: 

Terms cash. 

Your Order No. —. 

Cut threads in huh, $4.00. 

( Paid stamp illegible.) “ 

160 Exhibit 4 is an entry in Exhibit 5 for identification as fol- 
lows: 


“11/21.—Put bearing on front wheel, having had bearing retainer 
made. 


“1 bearing. $16.50 

“1 retainer. 4.50 

“labor . 5.00 


“26.00 




161 Exhibit 5 for identification is the Book in which Exhibit 4 
is written. 


162 Exhibit 6 consists of two entries contained in book which 
is marked “Exhibit 7 for identification, and is as follows: 

“11/21. Bazurro Eng. Co. Cutting threads on hub/’ 


Then: 

“List. $4.00. Net $4.00.” 
Same date: 


“11/21.” ditto. “Bearings Sales Co. 
$16.50. Net $9.90." 


1 bock #N-308. List 


163 The foregoing is the substance of the testimony relating 
to the objection made and the exceptions taken at the trial 
of this case, and next thereupon the defendant by his counsel offered 
the following prayers: 
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1. The Court instructs the jury that evidence introduced to prove 
motive, opportunity and behavior of the defendant before and after 
the offense does not create a presumption of guilt. 

2. The Court instructs the jury that anyone who takes a volun¬ 
tary part in the commission of a crime is an accomplice, and that 
under the evidence produced before this Court and jury the wit¬ 
nesses Mann, and Merritt must be considered by the jury as ac¬ 
complices. 

3. The Court instructs the jury that evidence given by accom¬ 
plices should be accepted with great caution. 

4. The court instructs the jury that the burden of proving the 
case is on the Government, and that the Government must prove 
all the elements of the case, the intent as well as the act, and that 
this burden is always upon the prosecution, and no state of the evi¬ 
dence will shift it, and that the prosecution can not satisfy the bur¬ 
den of proof by establishing a strong case and calling upon the 
defendant to disaprove it. No matter how strong the prima facie 

case of the Government, the burden of proof does not shift. 
104 5. The Court instructs the jury that where the evidence 

offered by that defendant is of an alibi—that is, that he was at 
another place at the time the crime was committed and therefore, 
could not have committed it—lie is obviously merely disaproving the 
truth of the Government’s evidence. 

0. The Court instructs the jury that tlie jury must not act upon 
evidence however acquired except such as is legally given in open 
court. 

7. The Court instructs the jury that it is their duty to disregard 
any impression which they may have secured from the reading of 
newspapers at any time during the progress of the trial. 

8. Tlie Court instructs the jury that if they find any witness 
testified to a material fact in the case so different from his or her 
testimony given at a prior trial so that he or she could not be honestly 
mistaken about it, then the jury is justified in considering that such 
a witness testified falsely, and the jury may disregard his or her 
testimony either in whole or in part. 

0. The Court instructs the jury that if they believe any witness 
testified falsely about any material fact about which he or she could 
not he reasonably mistaken, the jury is justified in disregarding 
his or her testimony either in whole or in part. 

1B5 10. The Court instructs the jury that it is the duty of 

the Government to show by evidence that the confessions of 
the witnesses, Mann and Merritt, were made voluntarily, without 
promise of immunity or hope of reward, and that the Government 
failed to offer such evidence, the Court instructs the jury to disregard 
the said confessions. 

11. The Court instructs the jurv that it is a sacred principle of 
criminal jurisprudence that the intention to commit the crime is 
of the essence of the crime, and to hold that a man should be held 
criminally responsible for an offense the commission of which he was 
ignorant at the time, would be intolerable tyrranv. 
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12. The Court instructs the jury that the defendant is presumed 
to be innocent and that the presumption remains with the defend¬ 
ant until such a time, if at all, as the evidence establishes in the 
minds of the jury the guilt of the defendant beyond a reasonable 
doubt. 

13. The Court instructs the jury that this presumption of in¬ 
nocence is not a mere fiction of the law, and that it is the jury's 
solemn duty to give the defendant the presumption of innocence. 

14. The Court instructs the jury that a reasonable doubt is such 
a doubt as would cause a reasonable and prudent man to hesitate 
in the graver and more important matter transactions of life and 

that it is such a doubt for which a logical reason can be given. 

166 lo. The Court instructs the jury that the admissions by 
the witnesses. Mann and Merritt, as to convictions of other 

crimes, are admitted for the purpose of affecting their credibility 
as witnesses. 

That the Court, upon objection of the Government, refused to 
grant prayers Nos. 1,4. 5. 7, S, 11 and 13, except as charged, to which 
refusal the defendant took exception. 

That the Court, upon objection of the Government, refused to 
grant prayer No. 10, to which refusal the defendant took exception. 

That the Court granted prayers Nos. 2, 3, 5, 9, 12 and 15, while 
No. 14 was withdrawn. 

That the Court charged the jury as follows: 

The Court (Mr. Chief Justice MeCov): Gentlemen of the jury, 
the defendant. Schwartz, is presumed to be innocent of the crime 
with which he stands charged here. You should presume him to be 
innocent all through vour deliberations in this case until, if at all, 
on the consideration of the evidence you become satisfied beyond a 
reasonable doubt of his guilt. And you may not find him guilty 
unless upon a consideration of all the evidence you are satisfied 
beyond a reasonable doubt that he is guilty, for the burden of proof 
is on the Government to satisfy the jury beyond a reasonable doubt 
of the truth of all the essential allegations of this indictment. 

Reasonable doubt is one that leaves the minds of the jurors in such 
condition after they have candidly and fairly considered 

167 all the evidence, that tliev are unable to say that they have 
an abiding conviction of the defendant’s guilt, or a doubt 

such as a consideration by the jurors of their grave and important 
affairs in the ordinary transactions of life would cause them to doubt 
or hesitate about going ahead. 

The burden of proof is always on the Government, and through¬ 
out in a criminal case the burden of proof never shifts from the 
Government to the defendant. 

The defendant here had produced evidence upon which he argues 
to you that he was not at the scene of this alleged crime. It is not 
necessary for him to prove that fact. When he undertakes to bring 
forward evidence in regard to where he was, evidence which, if 
true, would show that he was somewhere else than at the scene of 
of the crime, if that evidence leaves vou in anv doubt as to whether 
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he was at the scene of the commission, reasonable doubt, why you 
should give him the benefit of it. If he has failed to prove that he 
was at the particular place where he says he was, nevertheless the 
jury on the evidence in the case may or may not find him guilty. 

Now I sav that on the evidence in this case vou must be satisfied 
beyond a reasonable doubt that the complaining witness, Works, 
was robbed, and that he was actually robbed by somebody else other 
than the defendant, Schwartz, that is, by either McDonald or Mer¬ 
ritt, or by both, because there is no evidence in the case that Schwartz 
himself actually took this monev and this poeketbook away from 
Works. 

But nevertheless it is the law if any person incites another to the 
commission of a crime and is present aiding and abetting 
1(38 that other in the commission of a crime, and the crime is 
committed, that person may be indicted as a principal, and 
he is just as guilty under the law—and Schwartz would be under 
this indictment, if those are the circumstances—as though he, 
Schwartz, himself, had actually taken this money away from Work. 

Now if he drove the automobile, if the robbery were planned 
beforehand, and if he drove the automobile down there to the rob¬ 
bery intending that they should go there for the purpose of robbing, 
and if he sat there, in the automobile while the robbery was taking 
place, and was there for the purpose of taking away the perpetrators 
of the crime, if you are satisfied of that beyond a. reasonable doubt, 
why then you should find him guilty, because what is described as 
having taken place there that night is a robbery, that is taking per¬ 
sonal property away from a man by force or bv putting him in fear, 
with the intention of depriving him permanently of his property in 
that which is taken. 

Now Merritt and Mann on their own story were accomplices, the 
two witnesses here were accomplices in a crime of robbery com¬ 
mitted down there that night, as they stated. And being accom¬ 
plices you should accept their testimony with great caution. You 
may believe them if you choose to. but you should weigh their 
testimony with great care and with great caution. 

If any witness in the case, on either side that means, has delib¬ 
erately and wilfully testified falsely to a material fact about which 
he could not well have been mistaken, then you may disregard all 
of the testimony of that witness. You need not disregard it. You 
may take part of it as true and disregard, of course, the part that you 
believe is false. But you are at liberty to reject, if you choose to, 
all of the testimony of such witness who has sworn falsely. 
169 There has been testimony given here to the effect that two 
of these witnesses—I think they gave it themselves, Merritt 
and Mann—had been convicted of crime That is to say they 
pleaded guilty, as I understood the testimony, and that means that 
they have been convicted just as much as though they had gone 
before a jury and the jury had found a verdict of guilty against 
them. Now the only purpose for which that testimony is allowed 
to be given is for the purpose of permitting the jury to have before 
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them the convictions and weighing the credibility of the witness who 
has been convicted, in view of the fact that he has been convicted of 
crime. 

I have been asked to charge by the defendant, and I do charge 
that the jury must not consider any evidence—I suppose, Mr. Giesy, 
this means information—except such as you have heard here in 
open court. Of course that goes without saying. I told you that 
in the beginning, and warned you not to listen to anything or read 
anything, and it is only the evidence as it has come out on the wit¬ 
ness stand here which vou should consider. 

So in closing I say, if you have any reasonable doubt after con¬ 
sideration of all the evidence upon any of the essential facts of 
which I have spoken, the defendant is entitled to the benefit of that 
doubt. If you have no reasonable doubt on the evidence of his aid¬ 
ing and abetting in the commission of the crime of robbery of Mr. 
Work, then your verdict should be guilty as indicted. 

Thereupon the jury retired and returned a verdict of guilty, as 
indicted. 

170 A motion for a new trial was filed on May 15th, 1925, and 
denied by Mr. Justice McCoy on May 20th, 1925. 

Thereupon an appeal was noted in open Court to the Court of 
Appeals. 

He it further remembered that the several objections and ex¬ 
ceptions made and taken in tlie course of the trial of this cause were 
severally made and taken as in the foregoing Hill of Exceptions they 
[airport to have been made and taken, and the Defendant prays the 
Court to sign and seal this, the defendant's bill of exceptions, and 
the same is accordinglv done now for him this 27th dav of August 
A. I). 1925. 

WALTER I. McCOY, 

Chief Justice S. D. C. C. 

Consent, subject to approval of Chief Justice. 

JAMES J. O'LEARY, 

Asistant United States Attorney. 

S. HERBERT GIESY and 
ABNER SI EGA L, Jr., 

S. H. G., 

Attorneys for Defendant. 

171 [Endorsed:] In the Supreme Court of the District of Co¬ 
lumbia. Criminal. No. 42890. The United States of 

America vs. Sidney A. Schwartz, Defendant. Hill of Exceptions 
and Notice of Settlement. S. Herbert Giesy, Abner Siegal, At¬ 
torneys for the Defendant, 317 John Marshall Place N.W., Wash¬ 
ington, D. C. Phone Main, 3523. 
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172 In the Supreme Court of the District of Columbia. 

Criminal. No. 428G0. 

The United States of America 

vs. 

Sidney A. Schwartz, Defendant 
Stipulation. 

It is stipulated this 27th day of August, A. D. 1925, between 
counsel for the United States and counsel for the defendant in the 
above-entitled cause, that a copy of the check marked “Government 
Exhibit #1,” which was offered in evidence at Page #60 of the 
Record, be furnished to the Clerk of the Court of Appeals for in¬ 
clusion in the printed Bill of Exceptions at Page #131. 

JAMES J. O’LEARY, 

Assistant United States Attorney. 

S. HERBERT GTESY, 
Attorney for Defendant. 

173 [Endorsed:] No. 42860. The United States of America vs. 
Sidney A. Schwartz, Defendant. Stipulation. James J. 

O’Leary, Assistant United States Attorney. Original of the copy 
filed Aug. 27, 1925. Morgan TI. Beach, Clerk, by F. II. O’Connell, 
Ass’t Clerk. Court of Appeals, District of Columbia. Filed Sep. 
9, 1925. Ilenry \V. Hodges, Clerk. 

Endorsed on cover: District of Columbia Supreme Court. No 
4368. Sidney A. Schwartz, appellant, vs. The United States of 
America. Court of Appeals, District of Columbia. Filed Sep. 9, 
1925. Henry W. Hodges, clerk. 
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din tlje (ttourt of Appals 

OF THE DISTRICT OF COLUMBIA. 

October Term, 1925. 


No. 4368. 


SIDNEY A. SCHWARTZ, APPELLANT, 

vs. 

THE UNITED STATES, APPELLEE. 


BRIEF ON BEHALF OF APPELLANT. 


Statement of the Case. 

The appellant was tried upon an indictment charging 
robbery, wherein three defendants were joined, Charles 
B. McDonald, Theodore W. Merritt, and the appellant. 
The appellant alone was placed upon trial, the co- 
defendants, McDonald and Merritt, testified as witnesses 
for the Government. 

The case teems with many disputed questions of 
fact, and there are a great number of instances where 
there is quite a sharp and irreconcilable conflict in the 
testimony. There is much in the case which would 
naturally tend to create an adverse atmosphere, and 
evidence properly admitted, which may have had a 
prejudicial effect. In this situation, it is respectfully 
urged, great caution should be exercised, lest inadmis¬ 
sible evidence be admitted, and defendant’s rights 
prejudiced, when it w r ould be impossible to separate 
the wheat from the chaff. Such is the case here pre- 
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sented. Prejudicial and most damaging evidence has 
been improperly received in this case, the effect of 
which, in the forming of the verdict, no mind can 
determine, and as this court so well said in Billings 
vs. U. S., 42 App. D. C., at p. 416: 

“In the present case it is not unlikely that 
the result would have been the same had the 
inadmissible testimony been excluded, but we 
can not assume that it would have been. It 
clearly appearing that this testimony was pre¬ 
judicial to the defendant, it is our duty to 
reverse the judgment, to the end that he may 
have a fair and impartial trial.’* 

While many errors are assigned in the printed record, 
the present counsel for the appellant deems the following 
to be the errors justifying a reversal of the judgment 
of the lower court. 

FIRST: Improper cross-examination of the 
defendant. (Record, pp. 51-52.) 

SEC OND: The admission in evidence of Ex¬ 
hibit s 5, 6, 7, 8, and 9: (record p. 83). 

Improper Cross-Examination. 

1. The Government was permitted to inquire of the 
defendant whether he knew Mrs. America (Rec., p. 52) 
presumably the person to whom Government’s Exhibit 
No. 7 was addressed (Rec., p. 85), and the Government 
was likewise permitted to inquire if the defendant 
had talked with her concerning his case, defendant 
replying that he had. (Rec., p. 52.) 

Considering the nature of the contents of Exhibit 
No. 7 the inquiries respecting the appellant’s acquaint¬ 
ance with Mrs. America, and eliciting that he had 
talked with her concerning his case, if inadmissible, are 
obviously most damaging and prejudicial. 

The questions were not proper cross-examination. 
The defendant had given no testimony justifying the 
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questions by the cross-examiner, and this the Assistant 
District Attorney expressly conceded to be true (Rec., 
p. 53) and abandoned reliance upon legal principles 
to justify his questions, and appealed to general princi¬ 
ples . (Rec., p. 53.) What he had in mind by the use 
of the phrase “general principles”; what place “general 
principles’’ had in the trial of this case; how “general 
principles” can change the rules of evidence, counsel 
is unable to answer, but asserts that the questions are 
not proper according to legal principles, the rules of 
evidence. 

2. The District Attorney was permitted to inquire 
about Exhibits Nos. 5, 6, 7, and 8 (Rec., pp. 51-52) 
which inquiries were not proper cross-examination. 
Nothing contained in those exhibits contradicted any 
evidence given by the defendant; they are not con¬ 
fessions or admissions, and any inquiry relative to 
these exhibits was beyond the scope of the examination 
in chief. 

In the very late case of Tucker vs. IJ. S. (C. C/A.) 5 Fed. 
(2), 818, the Circuit Court of Appeals dealt with the 
subject of cross-examination of a defendant in a criminal 
case and held that in prosecution for using mails to 
defraud, in violation of Penal Code, Sec. 215, where 
one defendant testified only as to alleged fraudulent 
plan and his good faith in the matter, and made no 
reference to insertion or mailing of advertisements, 
requiring hitn on cross-examination to testify as to who 
inserted the advertisements was an invasion of his 
privilege against self-incrimination, guaranteed by Const. 
Amend. 5, and by Act of March 16, 1878. (Comp. 
St. Sec. 1465). 

One accused of crime, who voluntarily becomes 
a witness in his own behalf, subjects himself to cross- 
examination and impeachment to the same extent 
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as any other witness in the same situation, but to no 
greater extent. 

And the court in its opinion said: 


“On cross-examination he was asked if he 
inserted or caused the insertion of the advertise¬ 
ments charged in the first four counts of the 
indictment. Objection was interposed to the 
effect that such questions were outside the 
scope of the direct examination, were therefore 
improper cross-examination, and in effect made 
Dudley Tucker the government’s witness, and 
compelled him to be a witness against himself. 

“The privilege against self-incrimination was 
first recognized by the common-law courts in 
England about the middle of the seventeenth 
century. 8 R. (’. L., Sec. 32, p. 77; Wigmore 
on Evidence (2nd Ed.), vol. 4, pp. 814,815. An 
excellent discussion of the historical develop¬ 
ment of the privilege by the learned author of 
Wigmore on Evidence may be found in volume 4 
of his second edition at section 2250. It found 
expression in the maxim “nemo tenetur seipsum 
accusare.” It was written into the Constitution 
of the United States by the Fifth Amendment, 
which proxies: ‘No person . . . shall be 

compelled in any criminal case to be a witness 
against himself.’ However, since only within 
comparatively modern times has 
been a competent witness in his own 
the facts surrounding the historical development 
of this privilege afford little aid in the deter¬ 
mination of the precise question here presented. 

“By the act of March 10, 1878, 20 Stat., 30 
(’Comp. St. Sec., 1405) Congress provided that 
‘the person so charged shall, at his own request, 
but not otherwise, be a competent witness. 
And his failure to make such request shall not 
create any presumption against him.’ What is 
the effect of the defendant availing himself of 
this statute and testifying in his own behalf 
upon the privilege guaranteed to him by the 
Fifth Amendment? All courts recognize that 


the accused 
behalf. 
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he subjects himself to cross-examination. So 
far as we have been able to determine no court or 
legal writer has suggested that after the accused 
has testified in his own behalf he can be called 
as a witness against himself, by the prosecution. 
If the accused testified in his own behalf, mani¬ 
festly his testimony should be subjected to the 
same tests for determining its truthfulness as 
that of any other witness. The primary pur¬ 
pose of cross-examination in the federal courts 
is to test the truth of the testimony adduced 
by the direct examination and to clarify or 
explain the same. It is not to prove independent 
facts in the case of the cross-examining party. 

“. . . We conclude that, when a defendant 

in a criminal case voluntarily becomes a witness 
in his own behalf, he subjects himself to cross- 
examination and impeachment to the same 
extent as any other witness in the same situation, 
but he does not subject himself to cross-examina¬ 
tion and impeachment to any greater extent.” 

“The rule fixing the limitation upon the 
cross-examination of a witness generally in the 
National Courts, is stated in Heard vs. U. S. 
(C. C. A.), 255 F., 829, at page 833, 167 C. C. A., 
157, 161 , as follows: 

“ 1 The ride on this subject in the national 
courts is that the party in whose behalf a witness 
is called has the right to restrict his cross-examina¬ 
tion to the subjects of his direct examination , 
and a violation of this right is reversible error. If 
the cross-examiner would inquire of the witness 
concerning matters not opened on direct examina¬ 
tion , he must call him in his own behalf.’ ” 

To the same effect: 

Philadelphia & Trenton Railway Co. vs. Stimpson, 
39 U. S. (14 Pet.), 448, 460, 10 L. Ed., 535; 

Houghton vs. Jones, 1 Wall., 702, 706, 17 L. Ed., 
503. 
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Resurrection Gold Mining Co. vs. Fortune Gold 
Mining Co., 129 Fed., 608, 674, 64 C. C. A., 
180 and cases there cited; 

Illinois Central Railway Co. vs. Nelson, 212 

Fed., 60, 74, 128 C. C. A., 525; 

• 

Harrold vs. Territory of Oklahoma, 169 Fed., 
47, 52, 94 C. C. A., 415, 17 Ann. Cas., 868. 

See also ('amp Mfg. Co. vs. Beck (C. C. A.), 
283 F., 705, 706. 


The rule is the same in civil and criminal cases. 


Greer vs. V . S. (C. C. A., 8), 240 F., 320, 323, 153 C. C. A., 
246. 


No exception was taken to the inquiries complained 
of under paragraph numbered two above. 

Courts will, however, notice error in a criminal case 
although objection was not made, nor exception taken. 


Crawford vs. V. S., 212 V. S., 194. 
Miller vs. U. S., 38 App. D. C., 364-365. 


Admission of Evidence. 


I. 


Exhibits 5 and 6. 


Exhibit No. 5 (Rec., p. 85). 

This exhibit was received in evidence (Rec., p. 83 
although it appears that the only proof with respect to 
it is (Rec., p. 51): 


“Q. Then I take it, Schwartz, you deny you 
ever wrote a letter to Merrett, or sent a note of 
any kind to him outside of the District jail, 
outside of the time you were both there? A. 
There is one that I recall. 

“Q. Is it this letter? A. No, that is not it.*' 


Thereupon the letter was marked Exhibit No. 5 
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(Rec., p. 52), and was received in evidence without 
further testimony respecting it. (Rec., p. 83.) 

The defendant did not prove Exhibit No. 5 (Rec., 
p. 51) nor does Merritt give any evidence in respect 
thereto. (Rec., p. 80.) 

Exhibit No. 6 (Rec., p. 85). 

Respecting this Exhibit, the following appears in 
the appellant’s evidence: 

“By Mr. Fihelly: 

“Q. (Handing paper to the witness) Did you 
ever see this envelope before, Mr. Schwartz? 
A. I suppose so. 

“Q. Did you put the writing and the typewriting 
on there? A. I don’t know. I don’t know 
whether I did or not. 

“Q. You may have. A. I may have. 

“Mr. Fihelly: May this envelope be marked 
Government’s Exhibit No. 5-A for the purpose 
of identification? 

“The Court: Let us have it marked 6, and 
then we will not get confused.” 

(The envelope so exhibited to the witness by 
Mr. Fihelly was marked by the reporter, “Gov¬ 
ernment’s Exhibit No. G for identification. 5/8 24 
J. B. C.”) 

There is not a line of evidence in anywise connecting 
Exhibit No. 5 and Exhibit No. G. Not one word as 
to where either one came from, or how; whether by 
mail, messenger, or personal delivery. No connection 
whatever is shown between “Squirrel,” to whom the 
communication, Exhibit No. 5, was addressed, and 
the addressee on the envelope, Exhibit No. 6. 

In a criminal case can it be seriously contended 
there is any sufficient showing to justify admission of 
these exhibits. No one proves the appellant wrote or 
sent either one, or authorized it to be written or sent. 
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II. 

Exhibit No. 7. 

This exhibit (Rec., p. 85) does not purport to have 
been enclosed in any envelope; there is no proof from 
whence it came, nor by whom it was written, how 
transported, nor where delivered nor to whom. It 
simply appears, and is admitted in evidence (Rec., 
p. 83). The only evidence in the record respecting 
Exhibit No. 7, is found in appellant’s testimony on 
cross-examination, as follows (Rec., p. 52): 

“By Mr. Fihelly: 

“Q. (Handing a paper to the witness) Didyouever 
see that letter before, Mr. Schwartz? A. Why, 
I don’t remember this, Mr. Fihelly. All the 
facts stated in there are not in accord with the 
facts. 

“Q. Did you write it? A. I don’t know whether 
I did or not, but I have talked with the woman 
since. . . . 

“Q. You may have written the letter? A. I 
may have written the letter, but she repudiates 
that. 

“Mr. Fihelly: May this be marked for identi¬ 
fication? 

“(Thereupon the letter last referred to was 
marked Government’s Exhibit 7 for identi¬ 
fication, E. D. 5/8/25).” 

There is in this instance also, absolutely no proof 
warranting the admission of this Exhibit in evidence. 
That it was prejudicial is at once apparent. 
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III. 

Exhibit No. 8. 

In the appellant's testimony, the following appears 
respecting this exhibit (Rec., p. 52): 

“By Mr. Fihelly: 

“Q. Did you write that letter, Mr. Schwartz 
(handing letter to the witness)? A. I don’t know. 

“You may look at it, if you will. A. There is 
one I did write and sent it, I admit it. (After 
examination of letter) Well, I will give the same 
answer about that. I don’t know. 

“Q. You may have written it? A. I may have 
written it. 

“Mr. Fihelly: I ask that this be marked 
‘Government’s Exhibit 8,’ for the purpose of 
identification.” 

No other testimony respecting this exhibit appears in 
the record; it was, however, received in evidence against 
this appellant (Rec., p. 83), and is found on page 87 
of the record. 


IV. 

Exhibit No. 9. 

In the testimony of appellant, neither on direct 
or on cross-examination, is a word of testimony given 
in regard to Exhibit No. 9 to be found on page 88 of 
the record. The witness Merritt testified with respect 
to this exhibit that he had seen it before at the District 
jail, that he received it at the jail, sometime the first 
part of April (Rec., p. 81). 

No handwriting was proven; by whom delivered or 
sent was not shown, and no connection with any ex¬ 
hibit in this case was shown. No testimony whatever 
that any exhibit in this case was ever enclosed in this 
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Exhibit No. 9. The witness testified in regard to 
Exhibit No. 9 as follows (Ree., p. 81): 

“Q. Merrett, I show you Government’s Ex¬ 
hibit No. 9 and ask if you have ever seen that 
before? A. Yes, I saw that before. 

“Q. Where did you see it before, Merrett? 
A. I saw it at the District jail, this letter (indi¬ 
cating). 

“The Court: Excuse me, what is that. 

“Mr. Fihelly: No. 9. 

“Q. By the letter you mean the envelope which 
goes with it. A. Yes, I received them both at 
the jail. 

What letter the witness referred to when he indicated, 
as appears above, the Assistant District Attorney 
thought best not to disclose, so that whatever letter it 
was, it was not an exhibit in this case. 

Evidence, highly prejudicial to the rights of the 
defendant, has been admitted in this case, and his 
constitutional guarantees infringed, and because thereof 
the judgment of the lower court should be reversed to 
the end that the defendant may have that fair and 
impartial trial which the law requires. 

Respectfully submitted, 

T. MORRIS WAMPLER, 

Counsel for Appellant. 
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IN THE 


(Eaurt of Appeals, Uistrirt of (EnlronHa 

October Term 1925. 


No. 4368. 

No . Special. Calendar. 


Sidney A. Schwartz, Appellant, 

vs. 

The United States of America. 


Sidney A. Schwartz, 

Propria Persona . 









INDEX. 


Page 

Statement of Case. 1 

Assignment of Errors. 2 

Argument— 

Admission of check. 6 

Admission of pistol. 6 

Admission of Testimony of another contem¬ 
plated offence as motive. 7 

Improper admission of accomplice’s testimony 8 

Acquaintance with guilty person. 12 

Admission of blackjack . 12 

Wrongful admission of attempt to secure con¬ 
fusion . 14 

Insufficiency of Government case. 15 

Erroneous criticism of Marian E. Schwartz’s 

testimonv. 17 

* 

Improper calling of Merritt as an expert. ... 18 

Erroneous refusal to withdraw a juror. 19 

Error on refusal of appellant’s prayer. 22 














IN THE 


CUnurt of Appeals, liatrirl of (Eolumbta 

October Term 1925. 


No 


No. 4368. 

. Special Calendar. 
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The United States of America. 


STATEMENT OF THE CASE. 

The appellant Sidney A. Schwartz was indicted with 

Theodore A . Merritt and Charles B. McDonald for 

the robberv of John Weslev Works on the early morn- 

iiig* of the 22nd day of November 1924, Jerry Mann a 

witness for the Government admitted participation in 

the crime but was not indicted and on the trial of the 

case the appellant was convicted on the testimony of the 

alleged accomplices Jerry Mann and Theodore W. 

Merritt. Tliev claim that in the search for Work and 

•• 

the final hold up, Schwartz drove his own car which 

tliev verv minutelv describe as a maroon Mercer with 
%/ • 

wire wheels, which particular car four disinterested 
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witnesses for the appellant testify at the time of the 
robbery and the meeting at Schwartz’s house prepara¬ 
tory thereto and during the search over the city for 
Works, was in the Rhode Island Avenue Garage un¬ 
dergoing repairs with a wheel off. Their testimony 
is that the car was brought to the garage about 2 o’clock 
on the afternoon of November 21, 1924 and the repairs 
were not completed until afternoon ot‘ November 22, 
1924, whereas the prosecuting witness Work, testified 
the robbery took place after one o’clock A.M. Novem¬ 
ber 22, 1924. 

ASSIGNMENT OF ERRORS. 

1. That the Court erred in overruling the objection 
of the defendant which appears on page 57 of the 
record relative to the testimonv of the witness, Jacob 
Tendler, to which ruling the defendant dulv noted his 
exception. (R. 8) 

2. The Court erred in overruling the objection of 
the defendant which appears on page 59 of the record 
relative to the testimony of the witness, Jacob Tendler, 
to which ruling the defendant duly noted his exception. 
(R. 8.) 

3. The Court erred in its ruling which appears on 
page 7G of the record relative to the testimony of the 
witness, Jerry Mann, to which ruling the defendant 
duly noted his exception. (R. 11.) 

4. The Court erred in sustaining an objection of the 
Government which appears on page 111 of the record 
relative to the testimonv of the witness, Jerrv Mann, 
to which ruling the defendant duly noted his exception. 
(R. 17.) 

5. The Court erred in sustaining an objection of 
the Government which appears on page 116 of the 
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record, relative to the testimony of the witness, Jerry 
Mann, to which ruling- the defendant duly noted his 
exception. (R. 19.) 

6. The Court erred in sustaining the objection of 
the Government which appears on page 124 of the 
record relative to the testimony of the witness, Jerry 
Mann, to which ruling the defendant duly noted his 
exception. (R. 21.) 

7. The Court erred in the ruling it made, which 
appears on page 156 of the record, relative to the wit¬ 
ness, Theodore W. Merritt, to which ruling the defen¬ 
dant duly noted his exception. (R. 28.) 

8. The Court erred in the ruling it made, which ap¬ 
pears on page 176 of the record, relative to the testi¬ 
mony of the witness, Merritt, to which ruling the de¬ 
fendant duly noted his exception. (R. 31.) 

9. The Court erred in its ruling in admitting in 
evidence the pocketbook (Government’s Exhibit No. 
4), to which ruling the defendant duly noted his ex¬ 
ception. (R. 34.) 

10. The Court erred in the ruling it made, as ap¬ 
pears on page 196 of the record, relative to the testi¬ 
mony of the witness, John W. Work, to which ruling 
the defendant duly noted his exception. (R. 35.) 

11. The Court erred in the ruling it made which 
appears on page 201 of the record relating to the 
testimony of the witness, Mansfield, to which ruling the 
defendant duly noted his exception. (R. 37.) 

12. The Court erred in its ruling, which appears 
on page 209 of the record, relative to the testimony of 
the witness, Springman, to which ruling the defendant 
duly noted his exception. (R. 39.) 

13. The Court erred in its ruling, which appears on 
pages 211 and 212 of the record, relative to the testi- 
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mony of the witness, Springman, to which ruling the 
defendant duly noted his exception. (R. 40.) 

14. The Court erred in its rulings which appear on 
pages 244 to 248, inclusive, relative to the motions made 
hv the defendant at the close of the Government’s case 


to strike out certain testimony, to which rulings the 
defendant duly noted his exception. (R. 45.) 

15. The Court erred in refusing to direct a verdict 
of not guilty, at the close of the Government’s case, 
which appears, as the record discloses on page 248 
thereof, to which refusal the defendant duly noted his 
exception. (R. 48.) 

16. The Court erred in its ruling, which appears on 
page 272 of the record, relating to the testimony of the 
defendant Schwartz, to which ruling the defendant duly 
noted his exception. (R. 51.) 

17. The Court erred in its ruling which appears on 
page 272 of the record relating to the testimony of 
the defendant, Schwartz, to which ruling the defendant 
duly noted his exception. (R. 5.4.) 

18. The Court erred in its rulings which appear on 
pages 472, 474, 474, 475 and 47G of the record, relative 
to the testimony of the witness, Marian E. Schwartz, 
to which rulings the defendant duly noted his excep¬ 
tion. (R. 71.) 

19. The Court erred in its ruling, which appears 
on page 477 of the record, relative to the testimony of 
the witness, Marian E. Schwartz, to which ruling the 
defendant duly noted his exception. (R. 74.) 

20. The Court erred in its ruling which appears on 
pages 405, 406 and 407 of the record, relative to the 
witness Farrell, to which ruling the defendant dulv 
noted his exception. (R. 77.) 

21. The Court erred in its ruling which appears on 
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page 420 of the record, relative to the testimony of the 
witness, Merritt, to which ruling the defendant duly 
noted his exception. (R. 81.) 

22. The Court erred in its ruling which appears on 
page 421 of the record relative to the testimony of the 
witness, Merritt, to which ruling the defendant duly 
noted his exception. (R. 82.) 

23. The Court erred in its rulings which appear on 
pages 422, 423, 424 and 425 of the record, relative to 
the testimony of the witness, Merritt, to which rulings 
the defendant duly noted his exception. (R. 83.) 

24. The Court erred in admitting in evidence over 
the objection of the defendant, Government Exhibits 
5, 6, 7, 8 and 9, to which admission the defendant duly 
noted his exception, as appears on pages 422 to 425 of 
the record inclusive. (R. 81, 82, 83.) 

25. The Court erred in refusing to withdraw a juror, 
because of the misconduct of the prosecuting attorney, 
upon the motion of the defendant, as appears on pages 
423 and 424 of the record, to which refusal the defen¬ 
dant duly noted his exception. (R. 82.) 

26. The Court erred in its ruling which appears on 
page 439 of the record, relative to the testimony of the 
witness, Morris Tendler, to which ruling the defen¬ 
dant duly noted his exception. (R. 84.) 

27. The Court erred in its refusal to grant the 
prayers of the defendant as submitted; that is, prayers 
numbered 1, 4, 5, 7, 8, 10, 11 and 13, to which refusal 
the defendant duly noted his several exceptions, (lv. 
91, 92, 93.) 
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ARGUMENT. 

ERROR ONE. 

The check was offered i lievidence without any proof 
it was in the handwriting of the appellant and notwith¬ 
standing it was not signed Sidney A. Schwartz. Merely 
a check unconnected with appellant except by the testi¬ 
mony of Mann and the Tendlers who had not reported 
the sale of the pistol as required by law, or the giving 
of the check bv the 2nd of December 1924, twelve davs 
afterwards and might not then have done so if Mann 
had not stated in detective Springman's presence to 
McDonald’s father that Schwartz had bought the gun 
in Tendlers store (R. 41). All back to an accompilce’s 
testimonv who the record shows was alwavs trving to 
let himself out and shift the guilt to another (R. 9). 

ERROR TWO. 

The gun offered in evidence and displayed to the 
jury is nowhere in evidence identified as the gun Mer¬ 
ritt says “and McDonald put the gun on him (R. 28). 
Even Mann the Governments main witness does not 
afterwards identify the gun as the one used in the rob- 

berv he savs “that he saw McDonald take a revolver 
» * 

in the garage and put it in his pocket” (R. 12). 

Mann very carefully puts himself to sleep while the 
hold-up is taking place (R. 13) so he does not even know 
a gun was used in it. But the case was opened by an 
unidentified gun being exhibited to the jury and offered 
in evidence (R. 9) and this display of a deadly weapon 
no doubt had a prejudicial effect on the jury to start 
with. 

“The Court also erred in permitting the club 
which McClure found in the corral to be received 
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in evidence, and exhibited to the jury. There was 
no evidence identifying the stick as the one with 
which the defendant struck the deceased or in any 
way connecting the defendant with it.” 

People vs. Hill, 56 Pacific Reporter 444. 

Parrott vs. Commonwealth, Kv. 47 S. W. 453. 

7 %f 

ERROR THREE. 

It was error to let the testimony of Mann in regard 
to a bank messenger job go to the jury as only a 
foundation (R. 11) and as an evidence of motive when 
Mann himself immediately testified the money was 
divided up and contradicts the relevancy of the testi¬ 
mony to prove motive by showing it was not used for 
the purpose which the jury had been led to believe was 
the motive of the hold-up (R. 11) Mann testifies there 
was a meeting at appellant’s house after the hold-up 
(R. 12) at which the bank messenger job was dicussed. 
This is the only testimony about any such meeting. 
Yet testimony about plans for another robbery after 
the money had been divided are allowed to influence 
the jury as an evidence of motive for the appellant us¬ 
ing his Mercer wire wheel car to transport Mann, Mc¬ 
Donald and Merritt to 5th and G Sts., N.E. What rel¬ 
evancy in proving the robbery of Works can there be 
in a nebulous conversation about a mythical bank mes¬ 
senger robbery overheard by the sleepy Mann (R. 12). 

“ Evidence to convict a person of a specific 
offense must bear upon that offense and not upon 
others, or it avails nothing,” 


Chany vs. State of Ohio, 7 Hammond, Ohio 223. 
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ERROR FOUR. 

The Court by granting appellant’s prayer No. 3, 
admitted that the evidence of accomplices must be 
accepted with great caution, but this principle applies 
to the admission of testimony bv the court as well 
as to consideration of the testimony by the jury. Had 
the court followed the case of Egan vs. U. S. 52, D. C. 
App. 384 it would have added to the prayer, it must 
also be taken with suspicion, and in the admission of 
testimony would have acted with suspicion instead of 
giving credence to accomplices and detectives whose 
testimony was based on that of the accomplices. 


The evidence of an accomplice should be closely 
scrutinized. If it appears that such a witness 
has willfully sworn falselv in regard to a material 
matter upon the trial his evidence can not be suf¬ 
ficient; if uncorroborated to support a verdict of 
guilty. 

Jaimke vs. State, 08 Neb. 182. 

Knoll vs. U. S., 239 Fed. 10. 


Mann testifies he got none of the monev; he savs he 
was present when the robbery was planned, when it 
was executed and when the spoils were divided. When 
it was planned he was in an adjoining room and over¬ 
heard the conversation but did not participate; when 
it was executed he was asleep; when the spoils were 
divided he got none because he was asleep. That tliev 
did not have the money when he went to sleep (R. 17). 
Merritt testifies that “we” including Mann planned 

the robberv every dav for a week at Mr. Schwartz’s 
■ • « 

house. Mann claims he only overheard a conversation 
on Friday afternoon November 21, and did not know 
who was going to be robbed (R. 21). 
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Mann states after Miss Schafer got into the car 
they drove to Anacostia but Miss Schafer says she only 
went from 7th and D to 10th and F Sts., N.W. (R. 23). 
Mann says appellant handed to Merritt the package he 
got at Tendlers store which McDonald opeiuled and 
disclosed a pistol which he loaded and put in his 
pocket (R. 10). Miss Schafer says there was no package 
handed back but a pistol and Mann may have handed 
it back (R. 20) and McDonald put no bullets in it (R. 
25). 

Mann savs after the robberv Merritt got in the back 
seat with him and counted the bills (R. 12). Merritt 
says he got in the front seat and counted the bills under 
the bulb but saw no $100 bill (R. 30). 

Was it not proper cross-examination of such an 
adroit witness to test his credibility by asking if he did 
not pay his hotel bill that night f The Government 
later by its own witness Springman proved Mann got 
$11 (R 39). 

He was not permitted to answer, so he could not be 
further contradicted by showing that he had paid such 
a bill. An answer to this question would have shown 
the purpose of the witness to involve others but to 
avoid the consequences of his own guilt—the price of 
his liberty for not being indicted, 

Wilson vs. U. S., 5 Ind. Ter. G10. 

“And the conclusion is that the uncorroborated 
testimony of the confessed perpetrator of a crime, 
contradicted under oath bv himself, contradicted 
by other witnesses and inspired by the hope of 
immunity from punishment which in this case has 
since turned to glad fruition, that another was an 
instigator or a participator in the perpetration of 
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a crime, is not only insufficient to establish his guilt 
beyond a reasonable doubt, but that it presents 
no substantial evidence of it. 

Sykes v. U. S., 204 Fed. 909. 

Wharton Criminal Ev. Sec. 442. 

Holmgren v. U. S., 217 U. S. 524. 

Com. vs. Montgomery, 11 Unite 554. 

Com. vs. Devaney, 182 Mass. 54. 

Boston & Worcester K. R. vs. Dana 1 Gray 101. 

“The Court should be impartial between the 

government and the defendant; on behalf of the 

defendant it is its dutv to caution of the Jurv not 

* » 

to convict upon the uncorroborated testimony of 
an accomplice.” 

Reagan v. U. S., 157 U. S. 510. 

In half the states of the union convictions on testi¬ 
mony of accomplices without corroboration is forbid¬ 
den by Statute. 


Wigmore on Evidence, Paragraph 2050. 
Commonwealth v. Price, 10th Gray, Mass. 472. 

16 Corpus Juris, p. 697. 

12 Cyc. pgs. 455 & 628. 

“It is undoubtedly the better practice for courts 
to caution juries against too much reliance upon 
the testimony of accomplices and to require corro¬ 
borative testimony before giving credence to them. 
Caminetta vs. U. S., 242 U. S. 470. 

“So says the United States Supreme Court in 
the Whiskev Cases: 

‘Offenders of this kind are not admitted to 
testifv as of course, and sufficient authority ex- 
ists for saying that, in the practice of the En¬ 
glish courts, it is usual that a motion to the court 
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is made for the purpose, and that the court, in 
view of all the circumstances, will admit or dis¬ 
allow the evidence as will best promote the ends 
of public justice. Phil. Ev. 67; 3 Russ. Crimes 
(9th Amer. Ed.) 598.” 99 U. S. 503. 

In the Whiskey Cases, it was also held that 
‘the district attorney has no authority to contract 
that a person accused of an offense against the 
United States shall not be prosecuted, if, when 
examined as a witness against his accomplices, 
he discloses fully and fairly his and their guilt’. 
Id. 594. In the same cases, after stating that the 
prosecuting officer will grant an interview to an ac¬ 
complice, and the communication, will be regarded 
as confidential and that if he is subsequently called 
and examined, he will be entitled to a recommenda¬ 
tion for executive clemency, for the court adds: 
‘Promise of pardon is never given in such inter¬ 
views, nor any inducement held out beyond what 
the before-mentioned usage and practice of the 
courts allow.’ Id. 604. The court further savs: 
‘Such offenders if thev make a full disclosure of all 
matters within their knowledge, in favor of the 
prosecution, will not be subject to punishment; but 
if they refuse to testify, or testify falsely, they are 
to be tried, and may be convicted upon their own 
confession’. Id. 605. Thus it will be seen, that 
the authority to promise immunity to an accom¬ 
plice upon his turning state’s evidence, is not 
vested in the prosecuting officer, but whether they 
will be admitted to testifv, and thus secure an 
equitable right to clemency, is vested in the discre¬ 
tion of the courts, to be exercised cautiously, in 
view of all the circumstances of the case, and to 
promote the ends of justice.” 

U. S. vs. Hinz, 35 Fed. Rep. 279. 

“And the fact that he was not informed against 
for the crime he stood charged with, and that he 
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was treated with leniency usual in cases of in¬ 
forming accomplices who volunteer to give testi¬ 
mony against their confederates in crime had its 
bearing upon his credibility.” 

People vs. Hare, 57 Mich. 515. 

Mann on direct examination had testified that he 
had known the appellant for six or eight months (R. 
10) “that he had heard Mr. Schwartz was a lawyer; 
that he didn’t know it” (R. 19). How could it he ir¬ 
relevant and immaterial on cross-examination to prove 
he had consulted him as a lawver and had become 
acquainted with appellant by consulting him about 
legal matters. 


ERROR FIVE. 

“The intimacies of an accused person, with sus¬ 
picious or guilty persons, do not prove him guilty 
of any particular crime”. 

Cheney vs. State, 7 Ohio 223. 

But when on direct examination an acquaintance 

with a confessed criminal is shown, it is certainlv com- 

petent to show the nature of their acquaintance and 

whether it was not based on the relation of lawver and 

% 

client. Breen vs. People, 4 Parkers Criminal Reports 
384. 


ERRORS 7 AND 13. 

The blackjack, Government’s Exhibit Xo. 3, was 

not identified bv Merritt as the one he savs Schwartz 

* • 

saw him handling in Schwartz’s Mercer wire wheel 
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maroon car on the night of Nov. 21, or the morning of 
November 22, 1924 (R. 28). Nevertheless it was ad¬ 
mitted in evidence because the jury saw it, and some 
other witness might be called upon to testify about it 
(R. 28). Spring-man was called upon to testify about 
it and on direct testimonv said Merritt stated that he 
held the blackjack and 44 shoved it into his back”. On 
cross-exampination Springman says he recognizes the 
blackjack which has been identified as the blackjack 
Merritt had. 


People vs. Hill, 56 Pacific Reporter 444. 


But when asked if he found this blackjack in a Nash 
Sedan he is not allowed to answer. Where the weapon 
came from and how Springman recognizes what Merritt 
could not is a mystery but “the jury saw it; and it is 
in their evidence.” 

If he had answered he had found it in a Nash Sedan, 
it would have been a contradiction and not a corrobora¬ 
tion of Merritt’s testimonv that Schwartz’ maroon 

%■ 

Mercer wire wheeled car was used in the robbery of 
Works. 


“Our conclusion that the confession was wrong¬ 
fully admitted renders it unnecessary to pass on 
the serious question arising from the ruling of the 
trial court bv which on cross-examination the ac- 
cused was denied the right to ask the detective 
as to an article of personal property taken from 
the prisoner at the time the alleged confession 
was had.” 


Bram vs. U. S., 168 U. S. 65. 
Reagan vs. U. S., 157 U. S. 310. 
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K. M. H. 


ERROR 14. 

The motion to strike the testimony of Springman, 
Murphy, Alligood and Weber as to the alleged state¬ 
ment made in the presence of the defendant by his 
wife, “I thought you would get into trouble” should 
have been granted. 

“Nothing can be more dangerous than this kind 
of evidence. It should always be received with can- 
tion, and never ought to be, unless the evidence is 
of direct declarations of that kind, which naturally 
calls for contradiction; some assertion made to 
the man, with respect to his right, which, by his 
silence he acquiesces in.” 

Moore vs. Smith, 14 Serg. & R. o9o. 

Taylor on Evidence, Paragraph 81M. 

Vail vs. Strong, 10 Vt. 457. 

Mickewicz vs. U. S., 4 Fed. 2nd 49. 
Chambulavnis note tr. 2 Travmore Evidence 
5884. 

The motion to strike the testimony of officers Spring- 
man, Murphy, Alligood, Weber and Oullinane, as to 
conversations with Mann, Merritt and MacDonald in 
the presence of appellant should have been granted. 
It is not even claimed that Schwartz assented bv 
silence. He denied the accusations. It is purely hear¬ 
say. It constituted a repetition by five police officers 

of what had already been testified to bv Merritt and 

« « 

Mann as though to corroborate it by producing an ar¬ 
ray of police officers to whom it had also been told. 

But it also amounts to rehearsal bv the five officers of 

* 

their efforts to force a confession from the appellant 
Schwartz. 

If under such circumstances a confession had been 
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secured it would have been of no avail because invol¬ 
untary, but the testimony was hearsay as to what 
Mann, Merritt and MacDonald said and detailed the 
third method used to procure a confession. The motion 
to strike should have prevailed and its admission of 
such testimony certainly must have prejudiced the 
jury. 

Spring-man testifies that Merritt and MacDonald 
would interrupt each other in telling about this 
hold-up (R. 38), but in spite of this confession he 
undertakes to state a most complete case for the Gov¬ 
ernment and put it in the mouth of Schwartz as a con¬ 
fession but admitting that the defendant denied the 

o 

whole story. (R. 38.) 

‘Mil fine the declarations of a conspirator or 
accomplice are receivable against his fellows only 
when tliev are either in themselves acts or accom- 
pany or explain acts, for which the others are 
responsible, but not when they are in the nature 
of narratives, descriptions, or subsequent con¬ 
fessions. ” 

Greenleaf upon Evidence Par. 233. 

People vs. Martin, 108 N. Y. Supplement 343. 

People vs. Quinn, 151 N. Y. Supplement 1101. 

“Silence is not evidence of an admission, unless 
there are circumstances which render it more rea¬ 
sonably probable that a man would answer the 
charges made against him than that he could not.” 

Wiedmann v. Walpole, 2 “2B.” 539. 

ERROR 15. 

“But a confession obtained by compulsion must 
be excluded whatever mav have been the character 
of the compulsion, and whether the compulsion was 
applied in judicial proceeding or otherwise.” 
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Wan vs. United States, 266 U. S. 15. 
Bram vs. U. S., 168 U. S. 532. 
Wigmore on Evidence, Par. 1071. 


The motion to direct a verdict for the defendant 
should have prevailed. 

The Government’s case was based on the confes¬ 
sions of two alleged accomplices, one of whom, Mann, 
the Government had not indicted (R. 1) and whose 
testimony, no doubt, was the price of that immunity. 
Neither of the Tendlers positively identify the defen¬ 
dant as the purchaser of the gun (R. 10). The only 
evidence that the gun purchased from Tendler was 
used in the robberv was the testimonv of Mann, an ac- 
complice (R. 12). The testimony of Merritt can not 
corroborate Mann. 


“While the Court gave instructions as to the 
testimony of an accomplice, the jury were not in¬ 
formed that one accomplice could not corroborate 
another.” 

McConnell vs. State, 18 Southwestern 645. 

“Nor can the Kyles, if they be accomplices cor¬ 
roborate each other; and, though their testimony 
may agree, yet, if they are accomplices, such cor¬ 
roboration is not sufficient.” 

Whitlow vs. State, 18 Southwestern 865. 

“But the source of this evidence is so corrupt, 
that it is always looked upon with suspicion and 
jealousy, and is deemed unsafe to rely upon with¬ 
out confirmation. Hence the court ever consider 
it their duty to advise a jury to acquit, when there 
is no evidence other than the uncorroborated testi¬ 
mony of an accomplice.” 

Commonwealth vs. Holmes, 127 Mass. 436. 
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ERROR 15 AND 19. 

The voluntary interruptions by the court of the 
testimony of Marion E. Schwartz because she was at¬ 
tempting to fix the date of the breaking down of ap¬ 
pellants car by dates and events which she did know, 
discredited her testimony before the jury and was 
prejudicial to appellants case. The very fact that the 
witness would not attempt to give the date she did not 
know, but would tell the dates and events she did know 
that would fix it, showed she was an honest witness, but 
the colloquy and remarks of the court would suggest a 

wrong was being attempted and is in strange contrast 
to protection thrown about the testimony of Mann 
heretofore commented upon. 

“The evidence of the witness first called to this 

point and which was specifically objected to was 

not incompetent because he could not fix the day 

of the month. The time was identified and the day 

fixed bv other witnesses.” 

•/ 

Linsday vs. People, 63 New York, 154 

Castemara v. The State, 70 Texas, 437. 

“The date upon the ticket to the deer supper, 
taken in connection with the evidence that it truly 
stated the date of the supper and that the assault 
was on the Friday before that day, would aid the 
jury in determining the date of the assault, and 
was competent evidence on that question. ” 

State vs. Perkins, 70 N. H. 337. 

“We do not think there was any error in per¬ 
mitting the witnesses to testify to facts by which 
they fixed the day.” 


Smith vs. State, 78 Southwestern 516. 
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“When one undertakes to establish an alibi, a 
witness to his whereabouts cannot be limited to a 
bare statement of where he was. ” 

State vs. Snyder, 86 X. C. 451. 

ERROR 23. 


Theodore W. Merritt was not properly a rebuttal 
witness. Whether or not he received letters, Govern¬ 
ment's Exhibits five and eight, from the defendant was 
part of the Government’s case in chief. 

The court very properly remarked then* is no show¬ 
ing where these came from (R. 83). The defendant’s 
failure to recollect and identifv these letters had made 
their admissions doubtful in the mind of the Court. 


“The Court: Do vou think it is sufficient where 
a witness said he may have written it to take it 
in 


(R. 83.) 


This uncertainty of the Court was overcome bv 

% 

the statement of the District Attorney: 


“Mr. Fihellv: Well there arc other facts in 
there. We couldn’t follow the usual course as to 
his signatures. We asked him to read the con¬ 
tents of it and he did, and he admitted that lie 
knew this woman and talked with her about his 
case and admitted that she denied the contents 
of the letter.” (R. 83.) 

If his admissions were sufficient to admit the letters, 
why was Merritt recalled? Why was he called and 
Mrs. America not called ? 

He was called as an expert in handwriting to make 
admissible letters, which bore no handwriting, and we 
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have the remarkable situation of an accomplice being 
called as an expert to corroborate himself with letters 
that could not previously be admitted for want of 
proof. 


“The knowledge to make the evidence offered 
admissible must have been acquired, as Lord 
Brougham said, spontaneously, that is in the 
course of business or correspondence. ” 

U. S. vs. Gardiner, 25 Fed. Cases 15186a. 

Doe vs. Tuckermore, 5 Adolphus and Ellis 705. 

U. S. vs. Prout, 4 Cr. C. C. 301. 

Brown vs. Pratt, 2 Cr. C. C. 253. 

Sorenson vs. U. S., 168 Fed. 797. 

“To make evidence, which is said and done, 
must in itself imply criminality in regard to the 
offense charged in this indictment.’’ 

•Slate vs. James, 90 N. C. 702. 

ERROR NO. 25. 

The Court first excluded the Government’s Exhibits 
eight and nine (R. 82). Before this determination had 
been reached they had been so discussed before the 
jury that a prejudicial error had been made. It would 
seem only necessary to quote the record to show the 
error: 


“Q. Mr. Fihelly: By the letter you mean the 
envelope which goes with it? A. Yes, I received 
them both at the jail. 

Q. When did you receive them at the District 
Jail, Mr. Merritt, if you know? A. It was some¬ 
time ago. I couldn’t tell you the date of it. I 
think it was sometime in the first part of April. 
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Q. Did you communicate with the defendant 
while you were in the jail, Mr. Merritt ! A. I 
wrote him a few letters. 

Mr. Fihelly: If your Honor please, at this time 
the Government offers in evidence these two letters 
and also Government’s Exhibit No. 7. 

Mr. Siegal: I object to them. They have not 

been shown as having come from this defendant. 

This identification is worth nothing;. He savs he 

recognizes some printed writing* on the top of the 

letter-head. In the bodv of the letter. Nothing* in 

the evidence to show that this defendant ever 

wrote this letter to this witness or anvbodv else. 

• * 

Mr. Fihelly: If your Honor please, the Govern¬ 
ment— 

The Court: Just a minute. What Exhibit have 
vou there? 

Mr. Siegal: He handed me them all. 

The Court: Take them up one at a time. 

Mr. Siegal: Here is Exhibit 8 and the envelope 
is 9. 

The Court: I will have to look at them. 

(The papers were handed to the Court.) 

The Court: Now on this Exhibit 8 and Exhibit 
9, how is it vou identifv these, Mr. Fihellv? 

Mr. Fihellv: Might 1 see which is which, if vour 
Honor please (after examination of letters) just 
by the fact that it was received, principally by the 
letter-head, and bv the address. 

Mr. Siegal: Why don’t you talk quietly to the 
Judge about the letter-head. I don’t think this 
ought to be brought out before the jury if they are 
not going to see these. 1 object to this discussion 
before the jury. 

The Court I don’t think these two are ad¬ 
missible. 

Mr. Fihellv: Verv well. 

• • 

Mr. Siegal: I ask vour Honor now to withdraw 
a juror on account of the conduct of the prosecut¬ 
ing attorney in referring to these two papers. 


21 


The Court: The jury can’t say anything about 
them. He says it is a letter-head. 

Mr. Siegal: He can’t say very much about it. A 
letter-head, a letter-head. He can’t put their 
fingers in their mouths. They are over twenty- 
one. I renew the motion to withdraw a juror. 

The Court: The motion is denied. 

Mr. Siegal: I take an exception. 

The Court: Now the same thing on this Exhibit 
No. 7. 

Mr. Fihelly: Well, if your Honor please, on 
No. 7. 

The Court: You had better look at it better. 
Come up here and make any statement about it 
vou want to make. 

Mr. Fihelly: Will counsel approach the bench? 

(Thereupon Mr. Fihelly approached the bench 
to address the Court in a whispered tone out of 
the hearing of the jury.) 

The Court: You had better come up Mr. Siegal 
this may interest you. 

Mr. Siegal: I know about that exhibit. I ob¬ 
ject to it. It has not been properly identified, and 
nothing in the evidence to show that it comes from 
the defendant, and I object to it.” 

Should the letters be excluded, they had been dis¬ 
cussed in such a way and printing called handwriting 
that an impression had been fixed on the minds of the 
jury that there were some marks of identifications. 
The letters were typewritten, yet the witness Merritt, 
an accomplice, had been asked for the purpose of 
qualifying him as an expert on handwriting whether he 
had ever seen appellant write. He was never asked if 
he had ever seen him typewrite or whether he used a 
Remington or an Underwood machine. Commonwealth 
vs. Chabbock, 1 Mass. 143. 
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ERROR 27. 

Appellant’s prayer No. 10 was a correct statement 
of the law and in view of the fact that the indictment 
(R. 1) showed Mann had not been indicted and Merritt 
had been recently convicted in another case in the same 
Court. It was peculiarly pertinent in this present case. 

People vs. Hare, 57 Mich. 515. 

AVigmore on Evidence 560 (1). 

Hopt vs. Utah, 110 U. S. 537. 

“Cessation of prosecution or a release from 
arrest—held to exclude the confession— 

AVigmore on Evidence, 836. 

Bougliton’s Case 6 Crim. App. 11. 
Commonwealth vs. Chabbock, 1 Mass. 144. 
Commonwealth vs. Thompson, 99 Mass. 444. 
Commonwealth vs. Knapp, 9 Pick 499. 

U. S. vs. Neverson, 1 Mackay 152. 

12 Cvc. 455 c. 

AVigmore on Evidence—2057. 

Jalinke vs. State, 68 Nebr. 194. 

Respectfully submitted, 

Sidney A. Schwartz, 
Propria Persona. 
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BRIEF ON BEHALF OF APPELLEE 

STATEMENT OF1THE CASE 

Appellant Sidney A. Schwartz and one Charles 

* 

McDonald and one Theodore W. Merritt were 
jointly indictjed for robbery. The indictment 
charged thatJon November 22, 1924, they robbed 
a certain Jom W. Work of $180 in money and a 
pocketbook of the value of $1. McDonald and 
Merritt pleaded guilty. Appellant was tried, con¬ 
victed, and sentenced to imprisonment for 6 years. 



THE FACTS 

It appears from the record that for some time 

prior to the date of the robbery of Work, appellant, 

McDonald, Merritt, and one Jerry Mann had talked 

(i) 
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about doing “a big bank messenger job” (R. 11-12, 
27), and that appellant had suggested that they 
“ get Work and we will have enough to finance ” 
the bank messenger job (R. 11-12, 27). They 
planned the Work robbery for a week. (R. 27.) 
Two days before the robbery appellant purchased 
a pistol (R. 8, 10, 22, 23) for the purpose of the 
Work robbery (27), and this pistol was used by 
McDonald in the holdup (R. 8). The pistol was 
found in McDonald’s house after the robbery. (R. 
32, 33.) Before the robbery appellant said to his 
confederates “ get Work,” and “ we will get Work 
to-night if we can and get his machine and use the 
money to go after the bank messenger of the De¬ 
partmental Savings Bank.” (R. 27, 28.) Besides 
furnishing the pistol, as above stated, appellant fur¬ 
nished the automobile which was used in the rob¬ 
bery. (R, 28.) With appellant driving appel¬ 
lant’s auto, the confederates located Work and fol¬ 
lowed him to his home, near which the robbery oc¬ 
curred. (R. 28.) While the robbery was being com¬ 
mitted, appellant remained in his auto which was so 
close to Work, when he was being robbed, that if ap¬ 
pellant wanted to he could have reached out of the 
auto and touched Work. (R. 28.) McDonald and 
Merritt brought Work over to the auto where ap- 

j 

pellant was. Merritt had a blackjack (R. 12) and 
McDonald “ threw a gun in Work’s stomach ” and 
told him “ come on, kick out,” while Merritt said, 

“ Up with your hand, you D- S- B-,” 

and when Work put up his hands, Merritt took from 
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the person of Work $180 in money, a pocketbook 
and two checks (R. 33-35). Immediately after tfye 
robbery appellant drove his confederates to appel¬ 
lant’s garage \yhere the money was divided and the 
checks burned. (R. 12,17,18, 29.) 

At the trial Work identified McDonald and Mer¬ 
ritt, identified the pistol which appellant had pur¬ 
chased, and identified his pocketbook, which was 
later found at the scene by a policeman (R. 34-35, 
36), and testified that the automobile had wire 
wheels. 

Three witnesses (Mann, Jacob Tendler, and 
Morris Tendler) testified to the transaction when 
appellant purchased the pistol used by McDonald 
in the robbery (R. 8, 10, 22), and another witness 
(Elizabeth Shafer) was present when appellant 
and Mann came to appellant’s automobile with the 
pistol purchased at Tendler’s and was present when 
such pistol was passed back to McDonald (R. 23). 

Although when arrested appellant denied that he 
knew any of his confederates in crime, or that he 
had ever seen them (R. 38, 42, 44, 45), when testi¬ 
fying at trial he admitted that he knew and asso- ! 
ciated with Mann and Merritt (R. 48) and that I 
Merritt slept in the garage where appellant’s au¬ 
tomobile was kept (R. 49). 

Appellant’s defense was alibi. He claimed that 
he was home when the robbery occurred and that 
his automobile was in a repair shop at the time. In 
addition to his own testimony (R. 48-56), he ad- 
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duced several witnesses in support of his alleged 
alibi (R. 56, 62, 64, 65, 67, 70, 74). 

Under D. C. Code, Sec. 908, making accessories 
before the fact and aiders and abettors jointly 
liable as principals, it is clear that the evidence 
abundantly justified the jury in rejecting appel¬ 
lant’s alleged alibi and in convicting appellant of 
the robbery. 

While there are 26 assignments of error (R. 
3-5), in appellant’s brief there is no complaint 
made against the charge to the jury, which is set 
forth in the record at p. 92-94. 

Appellant relies for reversal upon alleged error 
in the cross-examination of appellant and in the 
admission in evidence of certain documents re¬ 
ferred to in such cross-examination. (Appellant 
Brief p. 2.) 

ARGUMENT 

At the outset of the argument, it is submitted 
that an examination of the entire record shows that 
the alleged errors complained of did not operate 
to the prejudice of appellant in that the guilt of 
appellant was abundantly established without ref¬ 
erence to the matters complained of in the cross-ex¬ 
amination of appellant and with regard to the docu¬ 
ments which were subsequently introduced as a 
result of such cross examination. Applicable to 
this situation is the Act of February 26, 1919 (40 
Stat. 1181; Judicial Code, Sec. 269) which provides 
that— 
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On the hearing of any appeal, certiorari, 
writ of error, or motion for a new trial, in 
any case, civil or criminal, the court shall 
give judgment after an examination of the 
entire record before the court, without re¬ 
gard to technical errors, defects, or excep¬ 
tions which do not affect the substantial 
rights of the parties. 

Moreover, with regard to the question asked ap¬ 
pellant as to whether he knew Mrs. America (R'. 
52), appellant had already, voluntarily and with¬ 
out objection or exception, testified that he had 
talked with her (R. 52). 

And with respect to his cross-examination con¬ 
cerning Government Exhibits 5, 6, 7, 8, and 9, there 
was no objection or exception taken to this cross- 
examination. This is conceded by appellant. 
(Appellant’s brief, p. 6.) Appellant, having on 
cross-examination, voluntarily and without objec¬ 
tion or exception, testified that ‘ 4 1 may have written 
it” in regard to each such document (R. 50-52) ; 
and having admitted that he had, in case of Exhibit 
No. 7, talked to the addressee concerning the con¬ 
tents of such document and such document purport¬ 
ing toTieon appellant’s letterhead and written from 
an address where appellant (testifying in chief), ad¬ 
mitted he resided (R. 48), it is submitted that Ex¬ 
hibit No. 7 was properly admitted. And in regard 
to Exhibits No. 5 and 8 there was not only the testi¬ 
mony of appellant that he might have written them 
and that they were on what purported to be ap¬ 
pellant’s letterheads and from appellant’s address 
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but there was also the testimony of Merritt. (R. 
80-82.) 

The record is rather vague as to Merritt’s testi¬ 
mony concerning these exhibits. (R. 80-84.) Ex¬ 
hibit No. 6 apparently was the envelope containing 
the letter, Exhibit No. 5. (R. 51-52.) Merritt tes¬ 
tified that he thought he received Exhibit No. 6 (R. 
* . .that - he recognized as Schwartz’s certain 

“ printed writing ” on Exhibit No. 5 (R. 81 and 
89); and that the writing on Exhibit No. 6 was 
the writing of appellant. (R. 81.) Exhibit No. 9 
apparently was the envelope containing letter Ex¬ 
hibit No. 8. (R. 52.) Appellant testified that he 
might have written it. (R. 52.) Merritt testified 
that he had written to appellant when Merritt was 
in jail (R. 82), and that he had received Exhibits 
9 and 8 when he (Merritt) was in jail. All these 
exhibits purported to be addressed from (or writ¬ 
ten at) 2414 12th St. NE., and bore the name of 
appellant. The letterheads contained the words 
“ Law Offices of Sydney A. Schwartz, 2414 Twelfth 
St. N. E.” Appellant, testifying in chief, stated 
that he was an attorney, that his name was “ Sidney 
A. Schwartz,” and that he resided at 2412 Twelfth 
St. NE. 

Exhibits 6 and 9 are mere envelopes, as above 
stated. How appellant could have been prejudiced 
by their admission in evidence does not appear. 

Appellant devotes much space in his brief to a 
discussion of the rule that the cross-examination 
should be limited to the scope of the direct examina- 
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tion, and that to cross-examine, a defendant, over 
objection, and exception, on matters tending to in¬ 
criminate him, which matters were not touched 
upon in the direct examination, invades a defend¬ 
ant’s constitutional privilege against self-crimina¬ 
tion. ( Tucker v. 77. S . (C. C. A.), 5 Fed. (2) 818, 
and cases therein cited; and Caminetti v. 77. S., 242 
U S. 470, 493.) 

Assume the rule to be as just above stated, it is 
submitted that there was no violation of such rule 
in this case. In the first place, appellant volun¬ 
tarily and without objection or exception answered 
the questions put to him on cross-examination and 
made no claim of violation of constitutional rights, 
nor did he refuse to answer on the ground that his 
answers might tend to incriminate him. (R. 48-56; 
see also appellant's brief p. 6.) And in the second 
place, the cross-examination was within the scope 
of the direct examination within the meaning of 
the rule as stated in Powers v. 77. S., 223 U. S. 303, 
315, 316. See also Fitzpatrick v. 77. S., 178 U. S. 
304, 305, and Sawyer v. 77. S 202 U. S. 150, 165. 
So far as Exhibit No. 7 (the letter of Mrs. A—Mrs. 
America), appellant voluntarily stated that he may 
have written the letter; that the matters therein 
stated were not all in accord with the facts; that he 
had since talked to the woman and that she repudi¬ 
ated it. (R. 52.) In such letter (Exhibit No. 7) 
appellant (if he wrote the letter) stated “I am at 
home, in bed, and the car was in the garage; at least, 
it was there in the morning, and I took my girls 
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in to work with it and the letter requests Mrs. 
America to “ corroborate the testimony of my wife 
and daughter.” Whereas, in his testimony in 
chief, appellant stated that he had taken the auto 
to a repair shop on the afternoon preceding the 
robberv and that the “ next time he saw his car 
after he left it in the Rhode Island Garage around 
1.30 or 2 o’clock in the afternoon of November 21st, 
was when the car was returned to him at 3 o’clock 
Saturday afternoon, November 22nd.” (R. 50.) 

And so far as the Exhibits No. 5 and 8 (the letters 
received by Merritt) are concerned, appellant, in 
testifying in chief, stated that he knew Merritt (R. 

48) ; that Merritt slept in appellant’s garage (R. 

49) : that he had talked with Merritt about the case 
(R. 50); and that he had told Merritt “that if 
Merritt dared to testify against him as participat¬ 
ing in the highway robbery he would kill him.” 
(R. 50.) Thereupon he was cross-examined con¬ 
cerning Merritt and the letters which Merritt had 
received at the jail. (R. 50-52.) As to one of 
the letters, (Exhibit No. 5) appellant testified 
“ Well, I could not affirm that I wrote it. I do not 
recall it, that is all..” (R. 50.) And then when 
questioned concerning whether certain “ handwrit¬ 
ing” was his “ handwriting,” appellant gave an 
evasive answer, thus (R. 51) : 

Q. Is that your handwriting on the top ?— 
A. No; I don’t think so. 

Q. Would you deny that is your hand¬ 
writing on the top ?—A. No; I couldn’t deny 
that either. 
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Q. Did you write any letters to Merritt 
at the District Jail on such matters as are 
contained in this letter?—A. Not that I 
recall. 

Q. Would you deny that you wrote a let- 
ter to him concerning such matters as this ?— 
A. Well, I may have; I might have. 

and as to the other letter (Exhibit No. 8) appellant 
testified, “ there is one I did write and sent it. I 
admit*it.” Then, after examining the letter, ap¬ 
pellant said (R. 52): 

Well, I will give the same answer about 
it. I don’t know. 

Q. You may have written it? A. I may 
have written it. 

THE EXHIBITS 

The exhibits referred to appear in the record at 
pages 85 to 87. They are as follows: 

Exhibit No. 5 

Letter, as follows: 

Law Offices of Sydney A. Schwarts, 
Washington, D. C., 

2414 12" N. E., Feb. 27, 1925. 
My Dear “ Squirrel 

I tried to see you today at the jail but was 
denied even a look at you. 

Of course, as you are a witness, my case 
will never come to trial before I see you. 
You can bet on that. 

You should remember that you testified 
before the Grand Jury investigating the 
Third Degree under oath, and you must stick 

71142—25 - 2 
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to that, or the “ Dicks ” will have a chance 
to prosecute you for perjury; and they would 
be glad to get the chance. You told the truth 
there, so don’t let anybody bluff you into 
anything else. 

I think I will ask for a court order to see 
you before trial. If I can’t see you, there 
will be no trial at all. 

Let me hear from you. Hand all you can 

to Jerry now. Tell Steels all about that 

sucker. You can not hurt vourself at all. I 

%/ 

will do the same. He was the “ master 
mind he was the leader; he was the only 
one w T ho knew anything about Works, etc. 
Tell the truth about him. About the ham 
and eggs, the trip after Kidwell’s collector in 
the stolen Ford car, etc. Let him know who 
they let loose on the streets. 

Yours, 

SCHWARTZ. 

Exhibit No. 10 

Government’s Exhibit 10 for identifica¬ 
tion is the printed waiting on Exhibit 5, as 
follows: 

2414-12" N. E. 

Exhibit No. 6 

Envelope, as follows: 

Sydney A. Schwartz, 

Washington, D. C. 

2414 12" N. E. 

Mrs. Theodore W. Merritt, 

19th & B. Sts., S. E. 
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Exhibit No. 7 

Letter, as follows: 

Law Offices of Sydney A. Schwartz, 2414 
Twelfth St. N. E. 

Washington, D. C. March 11,1925. 
Mrs. James E. America, 

Forest Glen, Md. 

My Dear Mrs. A.: 

About December 8th or 10th last I wrote 
you from the District Jail reminding you of 
the fact that you called me on the telephone 
the night of November 21 and asked me if 
I had heard anything from “ Nick.” If you 
did not receive the letter, I do not know what 
became of it. But it doesn’t matter anyway. 

I can recall the conversation so that you 
will easily remember it. In fact, you called 
me up several times. But you will remember 
that at this particular time, Nov. 21, Fri¬ 
day evening, you called around 7 P. M., and 
you were told by Mrs. Schwartz that I had 
gone after my daughters at the George 
Washington University Law School and the 
Washington Business College and hadn’t re¬ 
turned yet, and you were asked to call up 
again later, which you did, much later, I 
think it must have been 11 o’clock or 11.30, 
and when I answered the Phone I was rather 
peevish as I had gotten out of bed to answer. 

Mrs. Schwartz will testify that you did 
call up at that time, as she remembers 
it distinctly, and I believe at least one of 
my daughters heard it too. There is no doubt 
about it at all. It was only a few days 
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before I was arrested, so my wife immedi¬ 
ately recalled that I had been down town 
Thursday night at the request of one Jerry 
Mann, to consult with him about his being 
arrested for non-support of his children, and 
that I came home rather late and vowed then 
that I would not respond to any more calls 
from that sucker or anybody else. She re¬ 
members that I stayed at home the next night, 
Nov. 21, and my two daughters also remember 
it, except that one of them went to bed early— 

• 

about 9.30, and probably did not hear our 
Phone talk. But my wife and the other 
daughter did, so there is no doubt about it. 

Now, Jane, this dirty bunch of Pig-Irish 
detectives are trying to make out that I 
drove my car somewhere over North¬ 
east that night with Jerry Mann and 
two kids in it, which they held up a 
fellow named John W. Works. I am not 
accused of taking any part in the robbery 
itself, but merely that I drove them over 
there, which is not true. I am at home, in 
bed, and the car was in the garage ] at least, 
it was there in the morning, and I took my 
in to work with it. Works himself says 
that he never saw me in his life, and he does 
not believe that I had anything to do with 
holding him up. He is very friendly dis¬ 
posed towards me and is not inclined to 
appear at all; but that dirty bum, Mann, in 
order to save his own skin, and by being 
made drunk by the detectives, has said that 
I drove the car that night, and at the same 
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time, when he was asked what happened, 
said he was drunk and fell asleep on 
151 the back seat, and did not see what 
happened. He is a liar and a per¬ 
jurer, but it makes a bad smell about me, and 
I must remove it, and you must help me do 
so. See ? The two boys dare not testify that 
I was not with them, as it would amount to a 
confession on their part that they were. 
See? They are quite willing to do so, if it 
did not incriminate them. 

Phone Franklin 10392. Law Offices of Syd¬ 
ney A. Schwartz, Eleventh and G Streets 
NW., Washington, D. C. 

If there were any mistake or any danger 
at all to you, or any embarrassment to you 
at all, I am too good a sport to ask you to 
help me out; but there is no doubt about it; 
there is no danger in it for you; there is no 
embarrassment for you; so there is no good 
reason in the world why you should not come 
to the front for me when I am in such a ter¬ 
rible mess. It is perfectly simple and clean- 
cut. When you read in the papers about my 
arrest, you immediately recalled that you had 
called me up, and that I was at home, and 
that you verified it too, as you told me you 
would do. 

I also would like very much to have you 
keep this confidential, and when I send word 
to you, just come down voluntarily, without 
being subpoenaed; so that they won’t know 
anything about you at all; and then you will 
be suddenly called to the stand to support 
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and corroborate the testimony of my wife 
and daughters. See? 

If my girls testify about your calling up, 
and then I don’t produce you to support 
them, it will certainly look bad for them and 
me. Don’t vou see that it would ? 

Let me hear from you as soon as possible. 

Cordially yours, 

SYD. 






Exhibit No. 8 

Letter, as follows: 

Phone, Franklin 10392 
Law Offices of Sydney A. Schwartz 
Washington, D. C., 2414 Twelfth St. NE. 
Dear “ Squirrel 

If I have told vou once, I have told vou 
*-' v Torty times not to pay any attention to the 
gossip you hear in that jail. I am just stand¬ 
ing pat, with nothing more to say to anv- 
body. I now have eight witnesses who will 
knock Jerry’s testimony into a cocked hat, 
and he will be lucky to escape a prosecution 
for perjury. He and his gang can not get 
by with their stuff. I could probably get 
twenty more witnesses against Jerry, but 
enough is enough. It is not necessary to 
fill the Court room. There will be no trouble 
knocking out Jerry. 

By the way, I have not seen him yet any¬ 
where. I suppose “ de gang ” from Head¬ 
quarters has him buried alive somewhere. 
One or two have told me that they saw him 
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on the street. I don’t care a damn where 
he is. 

We are having a helofa time trying to 
raise money enough to fight with, and I am 
dead broke myself. Giesy wants $50 and 
Stem wants $150; the bondsman $250, and 
another attorney whom I would like to have 
wants $300 just to try the first forgery case 
alone. Of course, I can not possibly raise 
this money. It is all out of the question. 
And, while I have no money, I am up against 
the combined prosecuting forces of the Fed¬ 
eral Government, all of whom are after my 
scalp. It seems that every cuss and his 
grandmother have joined the anvil chorus 
against me and are knocking me right and 
left to beat the band. Maybe every knock is 
a boost, but, if so, I will go to heaven before 
I get through. I never knew that I was 
such a degenerate character before. I am 
learning more about myself every day. That 
castor oil you took certainly did the work all 

right; you certainly “- in my best ” 

properly. 

I don’t know whether you will be put on 
the stand or not; but if so, your course is 
straight and simple; all you have to do is to 
repeat what you told the Grand Jury. Your 
father does not come around at all; but I see 
old McDonald nearly every day. He seems 
to think that you will come out O. K., but 
that his boy will get about five years or so. 
If that so so, you certainly have nothing to 
kick about. You don’t need to worry. 
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My Mercer is a goner and nearly $1,000 
with it. I can’t do a thing about it. “ De 
gang ” tried to get hold of it, probably with 
the idea of stealing it, as they have other 
cars; but they couldn’t make it. With all 
their “ brains and education and training in 
their profession,” there are some things they 
can not do. 

Let me hear from you. Some young fellow 
called “ Blackie ” who lives somewhere on 
East Capitol Street, knows you, and he asked 
if he can do anything for you. I suggested 
that he send you a dollar or so, but I don’t 
think he has any money at all; and I don’t 
know what else he can do. If vou know him 

4 -' 

and he can do anything, just let me know. 
Beinember me very kindly to that Spaniard, 
Don Olquin. He and I called together for a 
while, with Acton. If I can do anything for 
him tell him to write me what it is. 

Yours, 

S. 

Exhibit No. 9 

Envelope, as follows: 

Sydney A. Schwartz, 

607 Kresge Building, 

Eleventh and G Streets, N. W., 

Washington, D. C. 

2414 Twelfth St. N. E. 

Mr. Theodore W. Merritt, 

19th & B Sts. S. E., 

Washington, D. C. 
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SUMMARY OF ARGUMENT 

♦ 

Appellant’s argument and appellee’s answer 
thereto may be summarized as follows: 

I. Cross-examination of appellant 

(1) One complaint is that it was error to per¬ 
mit appellant to be cross-examined as to whether 
he knew Mrs. America and had talked with her 
concerning his case. (Appellant’s brief, p. 2.) 
Appellee’s answer is: ( a ) There was no objection 
until after appellant had answered the question. 
(R. 52.) ( b ) Appellant had already, voluntarily 
and without objection, testified that he had talked 
with her concerning a letter which concerned his 
case. (R. 52.) ( c ) It was proper cross-examina¬ 
tion with reference to appellant’s direct testimony 
regarding his alleged alibi, as well as to show a 
prior inconsistent or contradictory statement by 
appellant in regard to his alleged alibi and his 
knowledge of the whereabouts of his automobile, 
in that in his direct testimony appellant stated 
that he had not seen his automobile between about 
2 o’clock p. m. November 21 and the afternooyi 
of November 22 (R. 50), whereas the letter stated 
that the automobile was in the garage in the morn¬ 
ing of November 22 and that he had taken his 
girls to work in it (R. 86). 

(2) The other complaint deals with the cross- 
examination of appellant in regard to Government 
Exhibits 5, 6, 7, 8, and 9. (Appellant’s brief, p. 2.) 
Appellee’s answer to this complaint is: (a) There 
was no objection or exception in the trial court in 
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regard to this matter. Appellant himself admits 
this in his brief at p. 6. As this court said in Graul 
v. U. S., 47 App. D. C. 540, at p. 550, “ an appellate 
court in a criminal case may, and sometimes does, 
take notice of a plain error which operates preju¬ 
dicially against the defendant, though this is un¬ 
usual and is done only where justice imperatively 
demands it” See also Holmgren v. U . S ., 217 
U. S. 509, 522. 

The cases cited by appellant (Crawford v. U. S., 
212 U. S. 194, and Miller v. U. S., 38 App. D. C. 364, 
365) are inapplicable to the present case. Those 
cases concerned the specific character of objections 
and exceptions actually made in the trial court— 
not with a situation, as is presented in this case, 
where there was no objection or exception at the 
trial. 

( b ) Appellant’s further argument that such 
cross-examination invaded appellant’s privilege 
against self-immunity is likewise answered by the 
statement that in the court below appellant did not 
claim any such privilege nor object to answering 
on that ground or any other ground . 

II. Admission of exhibits 

The admission in evidence of Government Ex¬ 
hibits 5, 6, 7, 8, and 9 appellant claims was pre¬ 
judicial error. (Appellant’s brief, pp. 6 to 10.) 

Concerning these exhibits, it will be noted that 
Exhibits 6 and 9 are mere envelopes. Appellant 
does not even attempt to point out how their ad¬ 
mission could have prejudiced him. Concerning 
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such Exhibits 6 and 9, as well as Exhibits ,5 and, 8 
(the letters contained in Exhibits 6 and 9), the cir¬ 
cumstantial evidence developed at trial warranted 
their admission. It is true that appellant did not 
directly admit that he had written them, but he 
admitted that he may have written them, and he 
would not deny having written them., He stated 
that he had written some notes to Merritt at the 
jail. (R. 50.) The letters purported to be on ap¬ 
pellant’s letterheads and were addressed from the 
place where appellant stated he lived. (R. 48.) 
Exhibit 5 was signed Schwartz, while Exhibit 8 
was signed S. Merritt testified that he had written 
to appellant and had received these exhibits at the 
jail and gave some testimony concerning how he 
identified them as coming from appellant. (R. 
80-83.) 

In regard to Exhibit 7 (the letter to Mrs. 
America), in addition to the circumstances that 
the letter was on what purported to be appellant’s 

i > * 

letterhead, that it was addressed from the place 

* . ♦ ^ ‘ 1 * . t A * 

where appellant resided, and that it bore, for signa¬ 
ture, the legend SYD, there was appellant’s testi¬ 
mony that he might have written such letter, that 
he had talked with Mrs. America concerning it, 
and that she —not he—had repudiated the letter; 
and that “ all the facts stated in there (the letter) 
are not in accord with the facts.” (R. 52.) 

The foregoing circumstances were at least some 
substantial evidence from which the jury might 



20 


properly find that appellant wrote the exhibits. 
And circumstantial evidence is entitled to proper 
weight. (Cady v. U. S 54 App. D. C. 10; 293 Fed. 
829; 51 W. L. R. 763.) 

It is therefore submitted that there was no preju¬ 
dicial error either in the cross-examination of ap¬ 
pellant or in tlie admission in evidence of the 

* 4 0 

exhibits referredfcto. * * 

CONCLUSION 

In conclusion it is submitted that appellant re¬ 
ceived a fair and impartial tral; that the law of 
the case was correctly stated to the jury by the 
trial court; that the evidence abundantly justified 
the verdict; that no errors prejudicial to appellant 
were committed in the court below; and that the 
judgment should be affirmed. 

Respectfully submitted. 

Peyton Gordon, 

United States Attorney . 

John W. Fihelly, 

Assistant United States Attorney. 
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